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Rbinbrt vs* Pirb Insurancb Co. 

Ftre insurance — Standard Policy — Oecupancy — Waiver of Coudiiion 
by Secretary of Company. 

Where a pollqr of fire insannce for which a gross preminm was paid corered 
several bnildiiiKS, and contained the following daase " This entire policy, unless 
o&erwise provided bj agreement endorsed hereon or added hereto, shall be Tcid if 
a building herein described, whether intended for oocnpancy by owner or tenant be 
or become vacant or nnoocnpied for ten days" it was held 

1. That the contract was an entire one and that the non-oocnpancy of one of 
the buildings, eren though not the one destroyed by fire, voided the policy. 

2. Waiver of the condition by the secretary only applied to the fads as (hey 
existed at the time the policy was issued and when the premises became occupied 
the waiver lost its effect as there was no necessity for it. 

In the Court of Common Pleas of Lehigh County. Sarah 
K. Reinert to the use of the Quakertown Building and Loan As- 
sociation vs. The Mutual Fire Insurance Company of Lehigh 
County, Pa., No. 31, June Term, 1903. Assumpsit upon fire 
insurance policy. Verdict by direction of Court for Plaintiff re- 
serving the point of law whether the Plaintiff is entited to recover 

under the facts. Subsequently judgment was entered for the De- 
fendant non obstante veredicto, 

John V. Omeron and Krdman and Diefenderfer for Plaintiff . 
John Rupp for Defendant. 

Trexler, P. J., February 18, 1904. The policy of insurance 
upon which recovery is sought is what is known as a Standard 

Fire Insurance Policy. The particular clause in question is 
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* * This entire policy unless otherwise provided by agreement en- 
dorsed hereon or added hereto shall be void if a building herein 
described whether intended for occupancy by owner or tenant be 
or become vacant or unoccupied and so remain for ten days." 

Under this policy there were four buildings insured; five hun- 
dred dollars on a dwelling house, four hundred dollars on a bank 
bam, thirty dollars on a stable and thirty dollars on a chicken 
house. The premium for the entire amount of insurance, 
$960.00, being $1.67. 

The bam and the chicken house were destroyed by fire and 
suit was brought for the amount of $430.00 insurance, the loss 
having been a total one. 

At the time of the fire the house was unoccupied. The 
house had been occupied for some time after the policy was 
issued, although not immediately afterward, but had become va- 
cant and had remained vacant for a period of three months prior 
to the fire. 

At the time the policy was issued Mr. Omeron, representing 
the insured and the mortgagee of the premises, who is the legal 
Plaintiff in this case, notified the Secretary of the Company that 
the house was unoccupied, and Mr. Keiter, the Secretary of the 
Company, replied that he was aware of the fact but said that he 
would see that they were kept safe and would issue the policy. 

There is no endorsement upon the policy. 

Court directed a verdict for the Plaintiff, reserving the point 
of law whether under all facts heretofore narrated, under the 
policy the Plaintiff is entitled to recover. 

Two points present themselves in the decision of this case. 

First: Did the fact that the house on the premises was un- 
occupied at the time of the fire when the bam burned, render the 
policy void ? 

Second: If so, was the provision of the policy referring to 
occupancy waived by the declarations of the secretary made at 
the time the policy was issued or prior thereto and is the Com- 
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pany estopped from taking advantage of that clause of the 
policy ? 

As to the first point the case of Kelly vs. Humbold, 6 Atlan- 
tic Reporter, P. 740 and 34 Pittsbtirg Legal Journal, P. 234 
proves to be decisive. In that case **In consideration of forty- 
eight dollars A. was insured by B. in an Insurance Company 
against loss by fire to the amount of $2400; $2000 on two con- 
nected dwelling-houses, — $1000 separately on each building, — 
and $400 on a dwelling-house in the rear of the first-mentioned 
dwelling-houses. It was stipulated in the policy that *if any 
building herein described be or become vacant or unoccupied 
for the purposes indicated in this contract,* unless by the consent 
of B., the policy should become void. The last-;nentioned house 
had been vacant about four weeks, when fire occurred, destroy- 
ing all the houses. Held, that the consideration being entire, 
the contract was entire, and that no recovery could be had for 
the damage done to the other two houses, though nothing had 
been done in them to vitiate the policy.'* 

It will be unnecessary for me to elaborate upon this matter 
anv further. 

The cases referred to in the opinion in that case and the 
opinion clearly show that the Court regarded the policy, when a 
gross premium was paid, as an entire contract and that a viola- 
tion of the condition of the policy as to one building rendered 
the entire policy void. 

As to the second point, the waiver of the condition of the 
policy by the secretary and the consequent estopple of the com- 
pany, it will be noticed that at the time of the issuing of the 
policy there was a vacancy of the premises but that that vacancy 
did not continue up to the time of the fire. 

If the declaration of the secretary was waiver, and that to 
my mind is a question, it certainly applied to the facts as they 
existed at the time when the policy was issued. When the 
premises became occupied the waiver of the agent lost its effect, 
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as there was no necessity for it. The policy was then a contract 
between the parties, unaffected by any conditions, except such 
as were expressed therein. 

The knowledge of the secretary as to the non-occupancy of 
the premises was a knowledge that applied to facts which existed 
at the time the policy was issued, but which ceased to be facts 
when the premises became occupied. 

Now February i8, 1904, judgment in favor of the defendant 
non obstante veredicto is entered. 



I. L. Lehr & Son vs Frank J. Schroth, ei al. 

Mechanic's Lien — Right to File — Substantial Destruction of Building 
—Act of June 4^ igor^ P, L, 431. 

The Plaintiffs famished the labor and material for and about the erection of a 
building of Defendant. 'When the building was almost completed, it wsa substan- 
tially destroyed by a wind storm. Held^ fhat no right to file a mechanic's lien 
existed. 

In the Court of Common Pleas of Lehigh County. I. L- 
Lehr and Harry F. Lehr, Partners doing business as I. L. Lehr 
and Son, Claimants, vs. Frank J. Schroth, owner or reputed 
owner and contractor, Jennie J. Schroth, widow and adminis- 
tratrix of the said Frank J. Schroth, deceased, and Thomas F. 
Diefenderfer, guardian ad litem of Martha Schroih and Frank J. 
Schroth, Jr., minor children and heirs at law of the said Frank 
J. Schroth, deceased, terre tenants. No. 46 April Term, 1904. 
Sci. fa. sur Mechanic's Lien filed of record on Feb. 11, 1903, as 
to No. 3, April Term, 1903, recorded in M. L. D. Vol. 6, P. 148. 
Upon trial the Court directed the jury in favor of the Defend- 
ants. The Court refused a new trial. 

James L. Schaadt for Claimants. 
Brdman and Diefenderfer for Defendants. 
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Trexler, P. J., May 20, 1904. This is a matter arising on 
a scire facias on a mechanics' lien. The plaintiffs furnished 
labor and material for and abont the erection of a building of 
the owner, erected on North Seventh street, AUentown. 
The building had advanced so far that the roof was almost 
finished. The owner had occasion to go on the roof during a 
wind storm and was precipitated from the roof to the ground and 
killed. The building at the same time was thrown down except 
what may be called the rear portion, being one story, which 
remained. The building proper was three stories high. At 
the trial of the case, I directed a verdict for the defendant on the 
ground that the building having been destroyed, the right to file 
a lien went with it. As stated above, the portion of the build- 
ing that remained was the cellar walls of the building and the 
one-story continuation of the building in the rear, the principal 
part of the building, being three stories high, was entirely 
demolished. Prior to the act of 1901 it was decided that the 
destruction of a building by fire or any other casualty worked a 
discharge of the lien . 

See Presbyterian Church vs, Stettler, 26 Pa. 246. 

Wig^on & Brooke's Appeal, 28 Pa. 161. (In the latter case 
the destruction was not total). 

Campbell vs. Coolbaugh, 3 Luz. Leg. Reg. 93. 

If the portion of the building which remained had been 
erected as a separate and independent structure, the conclusion 
might be different. 

See Linden Steel Co. vs. Rough Run Manufacturing Co. 
158 Pa. 238. 

East Stroudsburg Lumber Co.*s Appeal ist Superior 261 . 

This present case does not fall within the last two cases. 

The Act of 1 90 1 which furnished a complete system in 
regard to the filing of mechanics' liens in the State of Pennsyl- 
vania, provides in section 19, P. L. 441, that the right of recov- 
ering by lien or otherwise, shall exist where the structure is 
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never completed, but through no fault of the claimant, unless it 
l>e destroyed by fire or other casualty. 

The attorney for the claimant laid considerable stress upon 
the fact that the owner had died a few minutes before the build- 
ing was demolished and under section 20 of said Act that the 
claimant could have refused to proceed further in his contract. 
There is no evidence, however, that in the short time elapsing 
between the death of the owner and the destruction of the build- 
ing, any such option was exercised, and even if it had, it 
would not change the application of the law to the facts in this 
case. I am of the opinion that the destruction of the building, 
although not of the entire buiiding but of a substantial portion 
of it, took with it the right to file a lien. 

Now, May 20, 1904, a new trial is refused. 



Lynch z-s. Stevenagle. 

Capias— Right of Exemption from Arrest— Act of March 20^ 1724 — 
Costs, 

If a freeholder poisetsed of nninciimbered real estate be arretted npon a 
capiat, the Court will abate the writ and award cotts to the defendant. 

It the Court of Common Pleas of Lehigh County. John T. 
Lynch vs. Mary Stevenagle. No. 43, October Term, 1902. 
Capias in trespass sur slander. Rule on Plaintiff to show cause 
why the writ of capias ad respondendum should not be quashed 
and abated and also a farther rule to show cause of action and 
why the Defendant should not be discharged upon common bail. 
Writ abated. 

Arthur G. Dewalt for Plaintiff. 
Edwin H. Stine for Defendant. 

Trexler, P. J., January 19, 1903. In the above matter 
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Capias was issued against Mary Stevenagle and npon the peti- 
tion of the defendant a role was entered on the plaintiff to show 
canse why the writ should not be quashed and to show his cause 
of action and also why the petitioner should not be discharged 
on common bail. 

Upon the hearing of the case it was shown that the defend- 
ant was a freeholder, having unincumbered title to property 
valued at from eight hundred dollars to one thousand dollars. 

Under the Act of the 20th day of March, 1724, First Smith's 
Laws 164, Section 3, if any freeholder, exempted from arrests 
by virtue of this act, shall happen to be taken by any writ of 
arrest, the Court where such writ is dependent shall forthwith, 
upon the defendant's motion, stay all frirther proceedings against 
him till they examine his circumstance ; and if they find he is 
such as by this Act is intended to be exempted, the Court shall 
of their own accord abate the writ, and allow the defendant 
thirty shillings costs, to be paid by him that procured the writ. 

Counsel for plaintiff claim that as the motion is not only for 
the abating of the writ but also to show why the defendant 
should not be discharged upon common bail, the Court should 
accept the latter alternative. 

To this contention we cannot agree as under the Act above 
quoted, the Court, when the circumstances disclose that the 
facts fall within the Act is directed even of its own motion to 
abate the writ. (As to value of a shilling, see 2 Harris 357, 
Chapman vs. Calder.) 

. Now, January 19th, 1903, rule is made absolute and the 
writ issued in the above case is abated and the defendant is 
allowed the sum of thirty shillings, or its equivalent in American 
money, $4.00, costs to be paid by the plaintiff. 
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Durnin's Bstatb. 

Widow^s exemptwH—Laches^Delay of widow in making claim. 

Where • widow b«i made no cUim for her exemption for more dun f onxteen 
yean after tiie deatii of her husband, ihe forfeit! her right bj her lachet even 
though no adminittration haf been had. 

In the Orphans' Court of Lehigh County. In Re Estate of 
Patrick Dumin, No. 26, January Term, 1904. Exceptions to 
widow's exemption. Exceptions sustained. 

Erdman and Diefeuderfer for Claimant. 

James L. Schaadt and Edwin H. Stine for Exceptants. 

Trexler, P. J., May 20, 1904. There are three exceptions 
filed to the widow's exemption in this case, but the second one 
is the only one we have to consider. 

This exception is, that the widow having neglected to 
make her claim for exemption for more than 14 years after the 
death of her husband, the said Patrick Dumin, on November 
23, 1889, has forfeited her right to the exemption by her laches. 

There are a number of cases bearing upon the loss of the 
widow's exemption by reason of neglecting to claim the same. 
I need only cite Kern's Appeal, 120 Pa., 530. 

In the case now before me the delay was for fourteen years. 
It is true there was no administration had, but the widow can 
hardly complain of that, as she was the one that was first 
entitled to take out letters. 

It appears that the design of the Act is to give the widow 
provision for the temporary wants of herself and family. 

Now, May 20, 1904, the second exception to the widow's 
inventory is sustained and the widow's inventory is set aside. 
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Kmaus Piim Co. vs. Hhimbach. 

JVucHce^/usHce of the Peace— Service on CorporaHan^Ad July P, 
igoi^ P. L, 614— Service not made by nearest Constable—Act March 20^ 
iSiOy Sec. 2, s •Sw. LawSy 161 — Entry of Judgment tt^ih Interest^Record 
of Alderman. 

A xetnm stated Hiat tte tnmmons was served npon Hie president of the defen- 
dant company, naming him, personally, by producing the original summons, making 
known the contents thereof and tyy leaving with him a tme and attested copy of the 
original. Held^ that the senrioe was good. 

Whilst the Act of March 20, 1810, Section 2, 5 Sm. Laws, 161, directs that 
the summons mnA be directed to the constable of tiie district where the defendant 
usually resides or can be found or to the constable most convenient to the defen- 
dant, this does not prevent the magistrate from exercising a certain discretion in the 
matter. 

Judgment was entered by the alderman for a sum certain with interest from a 
certain date. Held^ not to be error. 

In the Court of Common Pleas of Lehigh County. Kmaus 
Fire Company No. i, of Bmaus, Pa., Plaintiff in Error and 
Defendant below vs. Frank Heimbach, Plaintiff below and 
Defendant in Error. No. 25, April Term, 1904. Certiorari to 
Edward Mertz, Alderman of the City of Allentown and ex-ofl5cio 
a Justice of the Peace for Lehigh County. Judgment of the 
Alderman affirmed. 

The Plaintiff in Error filed six exceptions to the record of 
the Alderman, the substance of which appears from the opinion 
of the Court. 



Edwin H. Stine for Plaintiff in Error. 

W. LaMonte Gillette for Defendant in Error. 

Trexler, P. J., May 20, 1904. First exception: The 
record does not show that the defendant below was served in 
accordance with the provisions of the Act of July 9, 1901. 

The record in this case shows a return as follows : '^Now 
January 15, 1904, served the within writ of summons on the 
president of the within named defendant company, Edward 
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Miller, personally, by producing the original summons, making 
known the contents thereof and by leaving with him a true and 
attested copy of the original.** 

The Act of the Ninth day of July, 1901, P. L. 614, provides 
that service of summons upon a corporation shall be by handing 
a true and attested copy thereof to the president, secretary, 
treasurer, chief clerk or other executive oflScer personally. 

This is just what was done in this case and although the 
record shows that the constable did more than was required of 
him, it does not show that he omitted to do what is required 
of him. 

The second exception is, that the copy of summons served 
on defendant company was not a true and attested copy of the 
original as required by law. 

The copy served was produced in Court. It shows that it 
is an exact duplicate of the original summons, signed by the 
Alderman and having the seal of his office thereon. The signa- 
ture of the Alderman and his seal to the copy of the summons 
which was served upon the defendant is in my opinion in com- 
pliance with the requirement of the Act. It is both true and 
attested. 

The third exception is covered by the second. 

The fourth exception is that Lewis A. Hohl, to whom the 
Alderman directed the summons, was not a constable of Bmaus 
Borough and the summons in said case was not directed to the 
constable of Emaus Borough, nor to the next constable most 
convenient to the defendant company. 

Whilst the residence or the place of business of defendant 
company does not appear on the record, the name would indi- 
cate its locality. 

The Constable of the Fourth Ward of the City of Allentown 
is not the constable of the district where the defendant usually 
resides or can be found, nor is he the next constable most con- 
venient to the defendant. 
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It has been held by a ntunber of the county courts of this 
state that the Act of March 20, 1810, Section 2, must be fol- 
lowed and that the summons must be directed to the constable 
of the district where the defendant usually resides or can be 
found or to the next constable most convenient to the defendant. 

Butz vs. Phoenix Iron Co., 11 Dist. Rep. 680. 

Barle, Receiver National Bank, vs, Howarth, 8 Dist. 
Rep. 610. 

Fire Insurance Co. vs. Keller, 9 Dist. Rep. 61. 

In the case before us the summons shows a designation of 
the constable who was to serve it. The magistrate exercised 
his discretion as to who was the next constable most convenient 
to the defendant. 

We have nothing before us to show why the particular con- 
stable who made the service was selected. There may have 
been reasons, such as interest or disability, which prevented the 
selection of a constable nearer the residence of the defendant. 
I adopt the opinion of Dunham, President Judge in Kans vs. 
School District Cherry Township, 26 C. C. R., P. 276. 

The fifth exception is, that the entry of the judgment by 
the Alderman is vague and uncertain in not designating the 
amount for which judgment was intended. 

The judgment was entered for $79.12 with interest from 
October 3, 1903. How it can be more definite, I fail to see. 
Whilst it is the practice to give the judgment for the amount 
claimed with interest up to the day upon which the judgment 
was rendered, the fact that the date for computation of interest 
is fixed as of a date prior to the judgment, in my opinion, does 
not invalidate the judgment. If at any time execution were 
issued upon this judgment, the constable executing the writ 
would be required to reckon interest on it in any event ; in one 
case from the date mentioned in the judgment and in the other 
case, if no date were mentioned, from the date when the judg- 
ment was rendered. 
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The sixth and last exception is : The record of the Alder- 
man does not disclose the date when judgment was entered. 

The record states that on January 21 , 1904, at seven o'clock 
P. M., the plaintiff appeared, and then goes on to state that the 
witnesses were sworn, what plaintiff^s claim was, and ends by 
saying : ** After a full hearing and upon due proof, judgment is 
publicly rendered by default in favor of plaintiff and against 
defendant for $79.12 with interest from October 3, 1903, and 
costs of suit." 

Anyone reading this record would readily see that the date 
January 21, 1904, covers the transaction noted upon the record 
including said entry. It is a statement of the one transaction 
comprising the hearing which ended in the judgment rendered. 

Now, May 19, 1904, after due and careful consideration of 
this case, the proceedings before the justice are affirmed. 



SicHER vs. Daughters of America. 

Practice^Appeal from Justice of the Peace— Act of July 14, iB^j, P. 
L. 271, 

A motionto file the affidaTit reqoired by the Act of Jaly 14, 1897, P. L. 271, 
nnnc pro tunc, will not be allowed merely because the Defendant alleges that the 
Alderman neglected to have the Defendant make it. 

In the Court of Common Pleas of Lehigh County. Frank 
Sicher vs. Allen Conclave, No. 7, Daughters of America. No. 
120. April Term, 1903. Rule upon Defendant to show cause 
why appeal should not be stricken off and dismissed. Also 
petition by Defendant praying for an allowance to file affidavit 
nunc pro tunc. Appeal stricken off and petition refased. 

Allen H. Focht for Plaintiff. 

E. J. Lichtenwalner for Defendant. 
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Trexler, P. J., May 29, 1903. In the above case appeal 
was entered from the judgment of the justice of the peace on 
behalf of the Defendant, bail was entered and costs were paid, 
but the Defendant failed to make the affidavit required by the 
Act of Assembly, P. L. 1897, P. 271. 

The Court upon motion of the Plaintiff entered a rule upon 
the Defendant to show cause why the appeal should not be 
stricken off and dismissed. No answer has been filed to said 
rule but the Defendant after the return of the rule filed a petition 
alleging : That judgment had been recovered against it ; that 
the Defendant took an appeal, entered bail and paid the costs, 
but that the alderman neglected to have the Defendant make 
the proper affidavit as is required by law upon an appeal, and 
asking that the Defendant be allowed to make said affidavit and 
to file the same of record. 

My learned predecessor in a similar case, Ginder vs. Stein - 
metz, No. 61, June Term, 1898, st^ck off the appeal because 
the Defendant had not made the affidavit prior to or at the time 
of entering the appeal. Whilst I think that considerable lati- 
tude should be allowed in such cases I do not think that the 
petition of the Defendant is sufficient to move the Court to 
permit it in this case. 

Where a person wishes to invoke the aid of a Court in 
order that he may obtain relief firom the operation of the strict 
construction of an Act of Assembly he should give the Court 
full information as to the circumstances which surround the 
case. There is a bare allegation that the alderman neglected to 
have the Defendant make the proper affidavit. No depositions 
have been taken in support of the petition. It appears from the 
papers in the case that counsel for the Defendant filed a transcript. 
He was qualified to make the affidavit at the time the transcript 
was filed. I merely refer to this to show how meager the facts 
before the Court. 

Now, May 29th, 1903, rule absolute, appeal is dismissed 



14 SiCHBR VS. DaUGHTB^RS OF AMERICA. 

and the petition of the Defendant for allowance to file the 
affidavit nunc pro tunc is dismissed. 

(See next case) . 



GiNDBR VS. STBINMBTZ. 

Practice—Appeal /ram Justice of the Peace— Act of July 14, 1897, P, 
L. 27/. 

The affidavit required by the Act of Jolr 14, 1897, P. L. 271. must precede 
the filing of the transcript. 

It if not the dnty of the Justice of the Peace to require the affiiarit specified by 
the Act of Jnly 14, 1897, P. L. 271. 

In the Conrt of Common Pleas of Lehigh County. James 
P. Ginder vs. Milton H. Steinmetz. No. 61 June Term, 1898. 
Petition to file affidavit nunc pro tunc in order to perfect appeal. 
Rule to strike off and dismiss appeal. Rule to strike off appeal 
made absolute. 

Erdman and Diefenderfer for Plain tif 
Wm. H. Sowden for Defendant. 

Albright, P. J., December 23, 1898 : The Act of 1897, P. L. 
271, declares that no appeal from the judgment of a justice or 
alderman shall be entertained (that is recognized by the Com- 
mon Pleas) unless the appellant or his agent or attorney shall 
make affidavit that the appeal is not for delay, etc. 

The affidavit must precede the filing. 

This appeal was filed on June 6, 1898. That was the First 
day of June Term and the last day for filing. 

On May 3, 1898, bail was entered. Presumably the Defen- 
dant then indicated that he appealed, but it is not stated that 
he did appeal. 

In his petition defendant states that when he went to the 
justice to make the required affidavit there was but one day 
remaining to file his appeal and the Justice was not at home. 
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The inference is that this was on Saturday, June 4, 1898. 
Therefore the Defendant had a month's time to make the 
affidavit. 

Said Act means that the appellant shall make the affidavit. 
It does not contemplate that the Justice shall demand the 
affidavit. It is not made his duty to see that it is made. So 
the default was that of the Defendant and not of the Justice. 

No cause has been shown why said Act shall be disregarded. 

Further, the Defendant has not averred that he does not 
owe the debt. 

Defendant now presents an affidavit as required by said Act 
made before the Prothonotary on December 17, 1898. He could 
have made that on June 6th and presented it with his appeal. 
He had the whole of the latter day to file his appeal. 

December 23, 1898, the rule to strike oflFthe appeal is made 
absolute. 

(See preceding case) . 



t 



The Reading Co. vs, Sbip. 

Ef'ectmenl— 'Variance in Description Between Plaintiff *s Abstract of 
Title and Declaration — Adverse Possession — Non-user by Hailroad Com- 
pany, 

In ejectment, aU that the abstract of title ts required to show is tte chain of 
title. It need not set out the description of the property sought to be recovered. 
That appears in the declaration. 

There can be no adrerse possession of lands owned by a railroad company snd 
this is the mle both as to lands acquired by purchase and those obtained under 
condemnation proceedings. 

The non-user of any portion of a railroad company's land can not be considered 
as an abandonment of its corporate rights over and to such land. 

In the Court of Conmion Pleas of Lehigh County. The 
Reading Company vs. Mrs. Elizabeth Seip. No. 62 April Term, 
1 902 . In ejectment. Verdict for Plaintiff by direction of Court . 
Rule for new trial. New trial refused. 



1 6 Thb Reading Co. vs. Skip. 

The Plaintiff submitted the following point which was 
affirmed : Under all the evidence in the case the verdict must be 
for the Plaintiff for the land claimed in the suit. 

Wright Bros, for Plaintiff. 
James S. Biery for Defendant. 

Trexler, P. J., June 6, 1904. This was an action of eject- 
ment, upon the trial of which the Court directed the jury to find 
in favor of the Plaintiff. 

The Defendant claimed title by adverse possession. 

The reasons alleged by the Defendant for a new trial are, — 
First, the admission of the Plaintiff's proof as contained in deed 
of Charles Henry Coster and wife and Francis Linde Stetson and 
wife to the Reading Company, the same being utterly at variance 
with the description of land as contained in the Plaintiff's 
praecipe and declaration. 

This deed forms the last of the Plaintiff's abstract of title 
and it is not denied that the property in question is included in 
the deed from Charles Coster et al. to the Reading Company. 

All the abstract is required to show is, the chain of title. It 
need not set out the description of the property sought to be 
recovered ; that appears in the declaration. The abstract states 
that it is an abstract of the land in dispute, and that, in my 
opinion, is all that is required. 

The other reason for a new trial is the fact that the Court 
g a vebinding instructions for the Plaintiff. 

The Defendant established the fact that she had adverse 
possession of the property in question for upwards of thirty years 
and there is no doubt if the case would have been allowed to go tc 
the jury, the jury would have found that the Defendant had such 
possession during that period. The Plaintiff, however, claims that 
there could be no adverse possession as against the railroad 
company and the Court adopting this view directed a verdict 
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for the Plaintiff. Counsel for the Defendant admitted that 
thete could be no adverse user as against the railroad company 
exercising the right of eminent domain as far as the land 
employed exclusively for defendant's corporate purpose as a 
common carrier ; that the rule did not apply to land purchased 
by the company, but only to such land as was acquired by the 
railroad under its right of eminent domain. 

There is no dispute as to the extent of the land covered by 
the railroad company's deed. The property in question is in- 
cluded within the boundaries of the record title of the railroad 
company. The land in dispute forms part of the property 
belonging to the railroad company which is traversed by 
Plaintiff 's line of railroad . 

When the land was acquired by purchase, the railroad 
company was the proper judge as to how much land was requir- 
ed for its use, not necessarily for its present use but for its 
future needs. 

There was no evidence introduced in the case to show that 
this discretion which the law places in the directors of the 

railroad was abused. 

That the railroad company acquired it by purchase does 
not change the application of the law. 

The Act of the 19th February, 1849, P. L. 83, Section 11, 
requires, as a pre-requisite to the appointment of a jury to 
ascertain the damages occasioned by the erection of a railroad, 
that an effort be made by the corporation to ag^ee with the 
owner or owners. 

The limitation to the acquiring of property as to its extent 
is only when the right of eminent domain is invoked but by 
purchase the company can acquire any amount of land which 
its oflScers may deem necessary for its corporate purposes. 

That the officers of the company are the proper judges of 
the extent of its future need is settled by the cases of 

Philadelphia vs. Ward, 174 Pa., 50: 
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Pittsburg Junction Railway Company's Appeal, 122 Pa., 

530: 

Pittsburg, Fort Wayne and Chicago Railway vs. Peet, 152 

Pa., 488. 

The non user of any portion of a railroad company's land 
cannot be considered as an abandonment of its corporate rights 
over and to such lands. 

Hummell et al. vs, Cumberland Valley Railroad Company, 
175 Pa., 537, and cases there cited. 

I see no reason why there should be a different rule of law 
as to the non user of land acquired by a railroad company by 
purchase and that obtained under condemnation proceedings. 
In any event the acquiring of land by a railroad company, in 
my opinion stamps it with the objects of the corporation. The 
presumption is, it is acquired for railroad purposes. Whether 
such presumption can be overcome by evidence showing that 
the quantity acquired is unreasonable need not be considered. 

Now, June 6, 1904, the rule for a new trial is discharged. 



Com. vs, Lkhigh Vai^ley Traction Co. 

fndiclmenf. — NiiUiXnce — Corporation in Hands of Receivers-^Jurisdic - 
lion. 

The Coart of Qairter Sessions has no jarisdiction to try an indictment for 
nuisance against a corporation which is in the hands of receivers appointed by the 
United States Courts. 

In the Court of Quarter Sessions of the Peace of Lehigh 
County. Com vs, Lehigh Valley Traction Co. No. 2, April 
Sessions, 1904. Indictment for nuisance. Motion to quash for 
lack of jurisdiction. Motion sustained. 

The Defendant moved to quash the indictment for the 
following reasons : 
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1. The indictment is against the Lehigh Valley Traction 
Company, a corporation duly incorporated by virtue of the laws 
of the Commonwealth of Pennsylvania. 

2. The Lehigh Valley Traction Company » the Defendant 
Corporation, is now and was on the i8th day of September, 
1903, the date of the finding of the indictment, insolvent, and all 
its property and the management of its business and affairs was 
and still is under the direction of Receivers appointed by the 
United States District Court of the Eastern District of Pennsyl- 
vania. 

3. For the reason that the Receivers of the Defendant Cor- 
poration, namely R. E. Wright, Charles M. Bates and George 
W. Norris are now and have been before and since the i8th day 
of September in charge and management of the property of the 
Defendant Corporation. 

4. For the reason that the Defendant Corporation, viz: the 
Lehigh Valley Traction Company can not be convicted of any 
crimes or misdemeanors whilst its property and the management 
of its affairs is in the hands of Receivers who were appointed by 
the United States District Court of Pennsylvania, Eastern 
District. 

5. For the reason that the Court of Quarter Sessions of the 
Peace and Oyer and Terminer and General Jail Delivery of the 
County of Lehigh have no jurisdiction of this cause. 

E. J. Lichtenwalner, District Attorney, and Erdman and 
Diefenderfer for Commonwealth. 

Arthur G. Dewalt for Defendant. 

Trexler, P. J., June 6, 1904. Indictment quashed. 
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Com. vs. Mary J. Skydkr. 

CrimeS'-ForHic4ition — Wife of Paramour as ProsecHtrix—Endarse" 
ment of Wife's Name upon Ivdictmeni as a Witness, 

A wife can make an information charging an unmarried woman with commit- 
ting fomicati«n with her husband. 

The name of the prosecntiix, being the wife of the paran^oar can not be placed 
upon the bill of indictment as a witness but it is too late to take adrantage of this 
error after trial. 

In the Court of Quarter Sessions of Lehigh County. Com. 
vs. Mfery J. Snyder. No. i6 April Sessions, 1904. Sur charge 
fornication on oath of Agnes J. Wint. Motions by Defendant 
to quash the indictment and in arrest of judgment. Motions 
overruled. 

Counsel for Defendant filed the following reasons to quash 
the indictment and in arrest of judgment: 

The information on which the indictment was found was 
sworn and subscribed to by Agnes J. Wint, wife of Robert Wint, 
with whom the said Mary J. Snyder is charged to have com- 
mitted the crime of fornication charged in the indictment. 

The prosecutrix was not competent to swear out an infor- 
mation for a prosecution in this case by reason of her relation- 
ship and no indictment could be submitted to the grand jury on 
the said information. 

The name of the prosecutrix, Agnes J. Wint, wife of Robert 
Wint, was indorsed as a witness on the bill of indictment and 
called before the grand jury as a witness. 

E. J. Lichtenwalner, District Attorney, for Common- 
wealth. 

Milton C. Henninger for Defendant. 

Trexler, P. J., June 6, 1904. The Defendant was convicted 
of fornication with one Robert Wint at the April Sessions of this 
Court. 

The Defendant was first arraigned at the January Sessions 
and on January 5, 1904, pleaded ** Not Guilty.'* The case was 
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then continued. At the April sessions when the case was again 
called the Defendant moved the Court to quash the indictment 
for the reason that the information on which the indictment 
was found was sworn and subscribed to by Agnes Wint, wife of 
Robert Wint, with whom the said Mary J. Snyder was charged 
to have committed the crime of fornication charged in the 
indictment; that the prosecutrix was not competent to swear 
out the information by reason of her relationship to Robert 
Wint, her husband, and that no indictment could be submitted 
by the Grand Jury on the said information. 

In Sadler on Criminal Procedure in Pennsylvania, page 
137, it is stated "The complaint must be made by one permitted 
so to do by law and it would seem that one incompetent to 
testify cannot. Thus, a married woman is not validly held 
upon a warrant based on information of the husband charging 
laiceny or adultery.'* 

Upon this subject, the first case is that of Commonwealth 
vs. The Jailer, ist Grant's Cases, page 218. It was there decided 
that the oath of a married woman would not sustain a warrant 
for the arrest of her husband for adultery. 

In Comman wealth vs, Geary 9 C. C. R. 60, the Court held 
that a husband may be the informer and prosecutor in a charge 
of fornication or adultery with his wife. 

In Commonwealth vs. SchaflFer 27 C. C. R. 415, the con- 
trary was held, although in that case reference is made to the 
case not reported in which the husband made the information 
against the party committing the adultery with the wife and in 
which case the motion to quash was refused. 

In Commonwealth vs, Nick, 29 C. C. R. page 8, Judge 
Yerkes quashed the indictment, the husband making the infor- 
mation against the defendant with whom his wife committed 
adultery. 

In the same volume, 29 C. C. R. 257, Judge Jacobs held, 
that a husband can become a prosecutor in a criminal action 
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against his wife's paramotir based npon the adultery in' which 
• she was a^fmrticipant. 

' 'Without g^oiiig into the matter in detail, I am moved'totake 
■ ' the same view of the subject as Judge Jacobs and am of the 
opinion that the indictment in this case must be sustained and 
'the motion in arrest of judgment overruled. 

What to me is a more serious defect in the proceeding, is» 

t the fact that the name of the prosecutrix is endorsed upon the 

indictment as a witness. She is cleaily incompetent and cannot 

even be presumed to have been called merely to prove marriage 

as that is not necessary in a charge of fornication. 

• See Commonwealth t/s. Mosier 135 Pa. 221. 

It is, however, too late to object to the admission of the im- 
proper proof before the Grand Jury after the entry of a plea 

upon the- trial and conviction upon competent evidence. 

Commonwealth vs, Spattenhover, 8 Luzerne Leg. Reg. loi . 

At the argument of 4his case the attorney for Defendant filed as 

an additional reason for quashing the indictment and arrest of 

judgment, the fact that the prosecutrix's name was endorsed 

upon the bill. 

As she was legally convicted by a jury after a fair trial, I 
consider it is too late at this stage of the proceeding to take ad- 
vantage of this defect. 

Now, June 6. 1904, the motion to quash the indictment is 
overruled, and the motion in arrest of judgment is overruled. 
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In re Cottnty Bridge Across the Lehigh River. 

Bridges truer navigable sireams^^Rehmilding of when destroyed by 
fire^ flood or other casualty— Nature and extent of commonweaUh^s lia- 
bility—Public grants— Act of June 3, /8p^, 

1. It is a wen settled rnle that public grants, where susceptible of two con- 
tstrvctions, ate to be construed strictlr against the grantees and in favor of the 
«goiremment. This is a principle constanfly applied, whether the grantee be an in- 
dividual, a corporation, a subordinate municipal body, or, as against the United 
States, a state or territory ; and whedier the subject matter of the grant be property, 
- fnnchises or prlyileges. 

2. . The Act of June 3, 1895, requires only that the commonwealth shall, in lieu 
of the bridge carried away or destroyed by flood, fire or other casualty, erect such a 
structure ae shall fairly and substantially restore to the public the facilities for trarel 
which were lost by the casualty, and does not require the commonwealth, by the erec- 
tion of a much larfi:er structure, to proride for the accommodation of travel which 
has grown up since Ae erection of the destroyed bridge and was not properly 
accoaimodated by it. 

3. The Act of 1895 imposes upon the Commonwealth alone the duty of 
rebuilding ; the contract for the work must be its contract and the legal liability to 
pay is its liability. Hie Court Aerefore cannot undertake to adjust equities of con- 
tribution between the Commonwealth and corporations to be benefited by the 
erection of the bridge, but must look at the matter solely with a view to tie legal 
duty and liability of the former under the Act of Assembly. 

In the Court of Common Pleas of Dauphin County. No. 26, 
Commonwealth Docket, 1902. Exception to report of viewers. 

Krdman and Diefenderfer, for Lehigh County. 
Hampton L. Carson, Attorney General, and W. W. Fleitz, 
Deputy Attorney General, for Commonwealth. 

The opinion of the Court was delivered May 9, 1903, by 

Jacobs, J. This case comes before us on exceptions to the 

report of viewers under the Act of June 3, 1895. 

On March 11, 1902, was presented to the Court the petition 

of the commissioners of Lehigh County, setting forth, inter alia, 

that a county bridge erected, in 1866 and 1867, over the Lehigh 

River at AUentown, ia saia county, was, on February 28, 1902, 

carried away and destroyed by flood ; that the character of the 
bridge so carried away and destroyed was an iron overhead 

Howe truss bridge and that the estimated probable cost of 
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replacing the same was $110,000, and praying for the appoint- 
ment of viewers. The report of the viewers, which was filed 
April 3, 1902, and the accompanying blue prints, show that the 
structure swept away was 605 feet in length and 28 feet in 
width, consisting of a central roadway 19 feet in width, with a 
sidewalk on either side of the same 4 feet 6 inches wide. By the 
Act of March 4, 1868, P. L. 268, was conferred on the AUen- 
town Passenger Railway Company the right "for the better 
accommodation of the public, to build and construct their road 
with single track, and at one side across the bridge over the 
river Lehigh, at the foot of Hamilton street, and to connect 
with the depot of the Lehigh & Susquehanna Railroad Com- 
pany, in the township of Hanover;'' and under this authority 
the railroad company, until the destruction of the bridge, occu- 
pied with a single track 5 feet 6 inches of said roadway. The 
report of the viewers, after stating at some length facts tending 
to show the growth in population of the city of AUentown and 
its vicinity and the great increase of travel across the river, that 
the nearest existing bridge is four miles distant from the site o^ 
the bridge proposed to be rebuilt, and that a dangerous railroad 
crossing has heretofore existed at the Hanover Township side of 
the river, sets forth **that the accommodations of the traveling 
public in the locality demands the rebuilding of said bridge and 
that it requires a bridge of much greater capacity, and that a 
bridge is needed of the width of 60 feet, consisting of one side- 
walk of 10 feet in width on the south side, a roadway adjacent 
to the sidewalk of 26 feet in width, and additional to this a 
trackway of 24 feet in width to carry two standard guage tracks, 
the said bridge to consist of through trusses of a Pratt type, the 
inclination of the said bridge to be so adjusted as to overhead 
the right of way and tracks of the Central Railroad of New Jer- 
sey on the east end of said proposed bridge with a clearance of 
22 feet." The length of the proposed bridge, as appears from 
the accompanying blue print, is 756 feet, to which is added an 
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approach, buttressed by retaining walls, 190 feet long. The 
estimated cost of this structure is $225,000. 

To this report the attorney general filed exceptions setting 
forth: "That the bridge recommended by the board of viewers 
is excessive in cost and much longer, wider and higher than is 
necessary for a county bridge at the proposed point ;'' and, after 
specifying more particularly the points of objection, submitting 
that ''such a bridge should not be built at the expense of the 
commonwealth . ' * 

There seems to be no doubt that the increased travel across 
the river at Allentown demands increased crossing facilities and 
that this demand must be met either by the construction of a 
larger bridge or more bridges. The question for us now to de- 
cide is whether this demand is to be supplied by the erection, at 
the expense of the state, of the proposed bridge, much longer 
and at one end much higher than, more than twice as wide and 
costing more than twice as much as, the destroyed structure, and 
almost twice as much as its substantial restoration, which, it 
was testified, would cost about $125,000. No briefs have been 
handed to us, but, as we understand, counsel for the petitioning 
county commissioners contend that under the Act of 1895 the 
commonwealth is required to erect, in lieu of the destroyed 
bridge, such a structure as the accommodation of the traveling 
public demands, while the commonwealth contends that the act 
contemplates only a substantial restoration of the facilities for 
travel afforded by the bridge which is to be replaced. 

The Act of June 3, 1895, is entitled : "An act authorizing 
the commonwealth of Pennsylvania to rebuild county bridges 
over navigable rivers . . . where such bridges have been 
destroyed by flood, fire or other casualty, providing for the ap- 
pointment of vieweis and inspectors, and the pa3rment of the 
cost of rebuilding such bridges.'* Its principal provisions, hav- 
ing any bearing on this case or the construction of the act in 
its application here, are as follows: "Section i provides that, 
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" Prom and after the passage of this act the commonwealth of 
Pennsylvania shall from time to time rebuild all ... . 
county bridges, erected over and across navigable rivers, , . . 
which may hereafter be carried away or destroyed by flood, fire 
or other casualty, and rebuild the same in case the same are 
again carried away or destroyed from like cause." Section 2 
provides that, "Whenever any such county bridge shall be so 
carried away or destroyed by flood, fire or other causalty, the 
county commissioners of the county in which such bridge may 
be located . . . may apply by petition to the Conrt of Com- 
mon Pleas of Dauphin county, setting forth fiiUy in said petition 
the location of such bridge, the time when a bridge was first 
erected in the same location, the time when the bridge was 
carried away by flood, destroyed by fire or other causalty, the 
character of the bridge so carried away or destroyed and the 
probable cost of replacing the same." The same section, after 
providing for the appointment of viewers, directs that the view- 
ers so appointed shall make report, " which report shall contain 
an accurate statement of the kind and character of the bridge 
carried away or destroyed, which it is proposed to replace, the 
length of time since the first bridge was built on the proposed lo- 
cation, the length of the bridge, together with a recommendation 
of the viewers as to the kind of bridge needed, and the probable 
cost thereof, and it shall be the duty of the said viewers to in- 
quire whether the accommodations of the traveling public in the 
locality demands the rebuilding of said bridge;" and requires 
that the attorney general shall have "notice of the time of filing 
the petition and the application for viewers," etc. Section 3 
regulates the proceedings upon the filing of the report, including 
the filing of exceptions thereto, the hearing thereon, the con- 
firmation of the report, the advertising for bids and the letting 
of the contract for "rebuilding of such bridge." Sections 4, 5 
and 6 provide for the inspection of the work, the determination 
of controversies between the commonwealth and the contractor 
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and the payment by the commonwealth of the amount agreed or 
adjudged to be due to the contractor. Section 7 requires the 
payment by the county of all the expenses of the proceedings, 
and Section 8 requires all bridges erected under the provisions 
of the act to be maintained and kept in repair by the county. 

The act thus requires the commonwealth to rebuild the 
destroyed bridge, in case the accommodation of the traveling 
public in the locality so demands, and the argument at bar 
turned to a considerable extent upon the meaning and scope of 
the term ''rebuild,'' as used in the act. We have been furnish- 
ed with many definitions of this word, taken from all the 
principal Bnglish dictionaries. But the definitions of the lexi- 
cographers seldom afford much assistance and are often mislead- 
ing, because of the various senses, primary and secondary, in 
which words are used, and the definitions submitted to us throw 
no light upon the use of the word in the act beyond this, that 
"rebuilding" always implies the substitution of a new structure 
for one which has preceded it, but of itself implies no certain 
limitation, either by extent, quality or kind. But there are 
expressions in the act which, at least standing by themselves, 
strongly tend to show the legislative intent to limit the character 
of the substituted structure and to provide only for a substantial 
restoration of that which has been destroyed. The county 
commissioners are required to set forth in their petition, which 
is the basis of the whole proceeding, ''the character of the bridge 
so carried away or destroyed and the probable cost of replacing 
the same/' There is here no indication that any different 
kind of structure is to be erected. Although used with various 
significations the word "replace" has generally, according to the 
dictionaries, a more definite and limited meaning than ' 'rebuild, ' * 
and, if there is nothing in the act evincing a contrary intent, 
its use in this connection may be considered quite significant. 
For, from the fact that the former structure, which is to be 
replaced, must be described, may be inferred that it is to be 



28 IK tit: CotWtV BM1X>15 ACltOSS TAB IrEfirOH RXVER. 

replaced by one similar in character. Again, the report of th6 
viewers "shall contain an accurate statement of the kind and 
character of the bridge carried away or destroyed, which it is 
proposed to replace" and ''the length of the bridge.*' Here 
again we have presented the idea of the replacing of a stmctnxe, 
an accurate statement of whose kind and character is required, 
and it would seem to follow that a substantial restoration of the 
old structure was contemplated. 

But these requirements are followed by another, upon which 
great stress is laid by counsel for the petitioners, viz.: That the 
viewers shall report a recommendation "as to the kind of bridge 
needed/* and from this is drawn the inference that such a bridge 
is to be erected as is demanded, or "needed," f6r the accommo- 
dation of the traveling public. It is, however, not so stated in 
the act, and the inference does not appear to us to be warranted. 
The very next clause of the same sentence does speak of the 
accommodation of the traveling public, but this is to be inquired 
into, not for the purpose of determining "the kind of bridge 
needed," but to inform the Court whether or not the rebuilding 
of the bridge is demanded. The "recommendation of the 
viewers as to the kind of bridge needed** may well serve a very 
different purpose. Because the bridge is to be rebuilt and 
replaced according to its original kind and character, it does 
not follow that the new and the old must be in every particular 
identical in kind and character. Because it was originally built 
of rough timber, it does not follow that it must be rebuilt of 
similar material. Because the old bridge was set so low as to 
be in constant danger of being swept away by floods, it does not 
follow that the new one must be placed in the same peril. It is 
easy to see that, upon the strictest possible construction of the 
act, some departure from the original "kind of bridge" may be 
"needed,** and, as the extent and character of the departure are 
to be determined by the circumstances of the particular case, it 
is proper and necessary that the "kind of bridge needed" should 
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be reported to the Court. This would be so even if the liability 
of the commonwealth ended with the first rebuilding. But it 
does not ; for the act expressly provides that the common- 
wealth shall "rebuild the same in case the same are again 
carried away or destroyed from like cause. " It is hence import- 
ant to erect at the outset such a structure as may be permanent 
and not subject to the vicissitudes of " flood, fire or other 
casualty." Thus particularly an iron or steel bridge may be 
** needed" instead of one composed of wood or stone. For 
these and other reasons it does not appear necessary to refer the 
required recommendation as to the '' kind of bridge needed " to 
the accommodation of the traveling public » especially as the 
two things appear in the act in succeeding clauses of the same 
sentence, but as the subject of separate inquiry and report, and, 
if the legislature had intended to connect them and make the 
one dependent upon the other, it would have been very easy to 
do so by apt words. If the language used in the act were before 
us in a case involving a contract for rebuilding, based upon a 
consideration, we should feel bound to hold that a substantial 
restoration of the original structure, with such modifications as 
are necessary to secure its permanency, is all that is required, 
and we see no reason to give to this language a broader con- 
struction, unless the manifest purpose of the act so requires. 
But the only purpose we discover is that of relieving counties of 
the burden of restoring to the public the facilities for travel 
which have been lost through •* flood, fire or other casualty," 
and we find no words indicating any intention on the part of 
the commonwealth in any manner to increase those facilities. 

But even if the meaning of the act is doubtful, the conclu- 
sion we have reached must stand. For it is a well settled rule 
that public grants, where susceptible of two constructions, are 
to be construed strictly against the grantees and in favor of the 
government. This is a principle constantly applied, whether 
the grantee be an individual, a corporation; a subordinate muni- 
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cipal body» or, as against the United States, a state or territory; 
and whether the subject matter of the grant be property, fran- 
chises or privileges. The authorities establishing it are very 
numerous, the following being a few of them : Jackson v. 
Reeves, 3 Caine, 293, 296; Canal Commissioners v, The People, 
5 Wend., 423, 460; The Mohawk Bridge Co. v. The Utica, &c., 
R. R. Co., 6 Paige, 550, 565; Cleveland v. Norton, 6 Cush., 
3^* 383; Commonwealth v. Roxbury, 9 Gray, 451, 492; Bridge 
Co. V. Hoboken Land & Imp. Co., 13 N. J. Bq., 81; Del. & 
Rar. Canal Co. v. Rar. & Del. Bay R Co., 16 Id., 321; Am. 
Dock & Imp. Co. V. Trustees of Public School, 39 Id., 409; 
The Dubuque & Pac. R. R. Co. v. Litchfield, 23 How., 66, 88; 
Leavenworth, etc., R. R. Co. v. U. S., 92 U. S., 733, 740; 
Hannibal, etc., R. R. Co. v. Packet Co., 125 Id., 260, 271; 
Coosaw Mining Co. v. South Carolina, 144 Id., 550, 562; U. S. 
V. Oregon, &c., R. R. Co., 164 Id., 526, 539; A. & P. R. R. 
Co. V, Mingus, 165 Id., 413, 429; Allegheny v. O. & P. R. R. 
Co., 26 Pa., 355; Pa. Schuyl. Val. R. R. v. P. & R. R. R., 157 
Id., 42, 47. 

Two of these cases may be particularly referred to. In 
The Dubuque and Pacific R. R. Co. v. Litchfield, supra^ which 
involved the construction of an act of Congress granting land to 
the territory of Iowa to aid in the improvement of the Des 
Moines river, Catron, J., delivering the opinion of the Court, 
said ; 

*'A11 grants of this description are strictly construed against 
the grantees; nothing passes but what is conveyed in clear and 
explicit language; and as the rights here claimed are derived 
entirely from the act of Congress the donation stands on the 
same footing of a grant by the public to a private company, the 
terms of which must be plainly expressed in the statute; and if 
not thus expressed, they cannot be implied.'' 

In Leavenworth, etc., R. R, Co. v, U- S., supta^ involving 
the construction of a grant by an act of Congress to the state of 
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Kansas for the porpose of aiding a work of internal improve- 
ment, Davis, J., delivering the opinion of the Court, with great 
clearness expressed the general doctrine thus : 

"It should be neither enlarged by ingenious reasoning nor 
diminished by strained construction. The construction must 
be reasonable and such as will give effect to the intention of 
Congress. This is to be ascertained from the terms emplojred, 
the situation of the parties and the nature of the grant. If 
these terms are plain and unambiguous, there can be no diffi- 
culty in interpreting the act, but if they admit of different mean- 
ings — ^the one of extension, and the other of limitation — ^they 
must be accepted in a sense favorable to the grantor. And if 
rights claimed under the government be set up against it, they 
must be so clearly defined that there can be no question of the 
purpose of Congress to confer them. In other words, what is 
not given expressly or by necessary implication is withheld." 

It cannot be said that, in the Act of 1895, there is any clear 
expression of legislative intent that the commonwealth shall do 
an5rthing more than rebuild — ^in the sense of restoring to the 
public — the destroyed bridge; and, upon the principle of con- 
struction held in the foregoing and numerous other cases, the 
voluntary aid proffered by the state cannot be extended beyond 
what is clearly expressed in the act. Upon the whole view of the 
subject we therefore reach the conclusion that a proper construc- 
tion of the Act of June 3, 1895, requires only that the common- 
wealth shall, in lieu of the bridge carried away or destroyed by 
flood, fire or other casualty, erect such a structure as shall 
fairly and substantially restore to the public the facilities for 
travel which were lost by the casualty, and does not require the 
commonwealth, by the erection of a much larger structure, to 
provide for the accommodation of travel which has grown up 
since the erection of the destroyed bridge and was not properly 
accommodated by it. 

The practical result of sustaining the broad contention of 
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the petitioners and holding the commonwealth bound to erect 
such bridge as may be demanded for the accommodation of the 
traveling public, without regard to the kind and character of 
the bridge destroyed, cannot be better illustnited than by the 
facts of this very case. The bridge to be replaced was erected 
nearly forty years ago, since which time the population and 
business of Allentown and its vicinity has grown immensely. 
The nearest existing bridge on the one side is four and on the 
other five miles distant, so that this single small bridge, span- 
ning a narrow river but 500 feet in width, was at the time of its 
destruction accommodating as well as it could the much con- 
gested travel of about 60,000 people, including the travel upon 
a street railway line and that of 1,800 teams per day. The 
bridge as it stood was much too small for the uses to which it 
was put, and it was manifestly the duty of the county long ago 
to provide additional crossing facilities, either by the building of 
additional bridges or of one of much larger capacity. That 
duty was not discharged — ^why, we need not inquire — and it is 
now sought to cast it upon the commonwealth because of the 
generous oflFer of the latter to relieve counties of the burden of 
rebuilding and replacing bridges destroyed by accident. It 
seems to us that the mere statement of the facts of the case is the 
strongest possible argument against the broad construction of 
the act contended for by counsel for the petitioners, unless we 
can see — as we cannot — some clear expression of legislative in- 
tent to go the length suggested. 

It would, however, be unfair to close this opinion without 
mentioning certain offers of contribution to the cost of erecting 
the proposed bridge, made by the Lehigh Valley Traction Com- 
pany and the Central Railroad of New Jersey and aggregating 
$65,000. But with these offers we have nothing to do. It is 
sufficient for us to know that they are unsatisfactory to the 
commonwealth's officers. The Act of 1895 imposes upon the 
commonwealth alone the duty of rebuilding ; the contract for 
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the work must be its contract, and the legal liability to pay is 
its liability. We therefore cannot undertake to adjust equities 
of contribution between the commonwealth and corporations to 
be benefited by the erection of the bridge, but must look at the 
matter solely with a view to the legal duty and liability of the 
former under the Act of Assembly. So looking at it, we are of 
opinion that the commonwealth is not bound to construct a 
bridge such as is recommended by the viewers. 

But even if we were satisfied that the commonwealth is 
bound to erect such a structure as would fairly accommodate 
the present needs of the traveling public, we are not satisfied 
from the evidence before us that a structure such as is recom- 
mended by the viewers is required for that purpose. It will be 
observed that of the entire proposed width of the bridge, nearly 
one-half is to be occupied by the tracks of the traction company. 
Under the Act of 1868, the original railway company was per- 
mitted to occupy the bridge with a single track and for thirty- 
five years it did occupy 5 feet 6 inches of the roadway. It is 
now proposed to devote a separate part of the bridge, 24 feet in 
width, to this purpose, and to permit the company to lay double 
tracks. Such an arrangement may be desirable, but no evidence 
has been offered to warrant us in concluding either that double 
tracks upon the bridge are at all necessary or that, if necessary, 
the space suggested is required for the accommodation of the 
traveling public. It is true the traction company has offered 
to contribute a large sum to the cost of rebuilding the bridge 
and the amount offered may be adequate. But, as we have 
already said, we cannot, in the face of general objection by the 
commonwealth's officers to the report of the viewers, undertake 
to say that the commonwealth shall assume primary liability for 
so great an expansion of the structure. 

For the reasons stated, and for other reasons, we cannot con- 
firm the report of the viewers. The commonwealth's exceptions 
are accordingly sustained and the report of the viewers is set aside. 
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Com. vs. McGonioai,. 

Crimes-^Liquar Laws-^SelUng Liqmon om Smnday$-^Res 
Employer far sales by Employee, 

When ttkt are made upon Sunday by iSbit employee of a Uoented liquor dealer 
the pxetnmptfon ii that he acted for the employer. 

In the Cotut of Qaarter Seasions of Lehigh County. Com. 
vs. William McGonigal. No. 13 November Seasiond, 1963* 
Surcharge selling liquor on Sunday. Vetdict of guilty. Mo* 
tion for a new trial. Motion for a new trial refused. 
The reasons filed for a new trial were as follows : 
t . The verdict is against the weight of the evidence. 

2. The evidence of the Commonwealth having shown that 
no sales were made on Sunday by the Defendant in person, but 
tending to show that such sales were made on the premises of 
the Defendant, in his absence, by some person other than the 
Defendant, it is incumbent on the Commonwealth to prove that 
such sales so made by such other petson were made with the 
Defendant's knowledge, or by his direction or sanction, or that 
he received the benefits of the sales. 

3. It is respectfully submitted that that portion of the 
charge relating to the alleged sales on Defendant's premises by 
others in which the juty were instructed that in case of such 
sales the presumption is that the sales were made by such per- 
sons for the Defendant, is erroneous. 

4. It is further respectfully submitted that a principal can- 
not be held criminally responsible for the acts of his agents, 
unless it is shown by the Commonwealth that the acts were done 
by the agent in pursuance of either knowledge or sanction from 
the principal. The criminal law intends to punish the actual 
wrong-doer directly, not vicariously. 

5. It was error for the Court in its charge to the jury to 
assume that the person named Pete, or any other person selling 
upon the Defendaftt's premises on Sunday, was an employee or 
agent of the Defendant ; and the jury should have been so in* 
structed. 
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6« The reference in the charge to the testimony of the 
Defendant that he had ordered his employees on Saturday nights 
to keep the ice box closed over Sunday and not to allow any 
beer to go out, shotild have been accompanied by an instruction 
to the jury that such orders are presumed to have been made by 
the Defendant in good faith, in the absence of testimony to the 
contrary. 

B. J. Uchtenwalner, District Attorney, for Commonwealth. 
James L. Schaadt for Defendant. 

Trexler» P. J., November 23, 1903. Defendant was indicted 
for selling liquor on Sunday. He was a licensed bottler. At 
the trial, the Commonwealth produced evidence that a number 
of parties went to the premises on Sunday to obtain beer from 
a certain person named Pete, who was described by some of the 
witnesses as Defendant's bar-tender. Why a bottler should 
have a bar-tender did not appear in evidence. There was one 
witness who testified that he had bought a barrel of beer from 
the Defendant personally on a certain Sunday. 

The Defendant testified that he had not authorized the sale 
of any beer on Sunday by any one in his employ ; that he did 
not get any of the money received from sales and had nothing 
to do with the sales and in no way was benefitted by them nor 
were the sales made with his knowledge or consent ; that he had 
not been at the place on Sundays for the last two years, although 
before that time he did occasionally go to the place on Sundays. 

In charging the jury the Court stated that when the Com- 
monwealth had proved that sales were made at the establish- 
ment of the Defendant by people in his employ that the pre- 
sumption was that they were acting for him, and that this was 
difiierent from what the usual presumption in criminal cases was. 
The Court called the attention of the Jury to the fact that the 
Defendant claimed to be without any knowledge of these sales ; 
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claimed that they were made without his knowledge or consent ; 
claimed that he had no benefit from them. That if the jury 
believed the Defendant then they should acquit him of the 
charge and it was the duty of the Commonwealth to prove its 
case and that if they had any reasonable doubt as to the guilt of 
the Defendant they should give him the benefit of the doubt. 
A verdict of guilty was returned and after the verdict the De- 
fendant filed a motion for a new trial, the reason for which is 
substantially that the Court erred in stating the law as above 
set forth. 

When I charged the jury I had in view the general prin- 
ciple of the law as I understand it that when the proprietor of an 
establishment puts an employee in charge of his bar a wrongful 
act by the latter is presumed to have been authorized by the 
principal. This principle I think is recognized in the case of 
Commonwealth vs. Newhart, 5, Northampton County Reporter 
177 and 3 S. C. 215. 

I am still of the opinion that under the facts as testified in 
this case the repeated sales on Sundays drew crowds of people, 
numbering ten or fifteen each Sunday, such sales being made by 
the employees of the Defendant, that there is a presumptive 
liability on the Defendant. When he testified that these sales 
were made without his authority, instead of submitting the 
question of bona fides to the jury I was more than favorable to 
the Defendant for I instructed them that if they believed his 
testimony they should acquit him. If I had instructed upon the 
question of bona fides I might have instructed the jury that if 
they believed the Defendant and still were of the opinion that 
the instructions given by him were not given in good faith they 
could convict. In fact as I remember the case, the Defendant 
did not testify that he had positively given instructions to his 
employees not to sell on Sundays, but as to my recollection of 
this point I may be mistaken 

The Defendant has quoted Commonwealth vs. Johnson 
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2 S. C. 317. In this case the Court ruled out the very evidence 
which we allowed, that is, evidence on the part of the defendant 
that the sales were made in his absence, against his authority 
and without his knowledge. He also quoted Commonwealth vs, 
Junkin, 170 Pa. 194 and Miller vs. Lockwood, 17 Pa. 248. 

The subject is treated at great length in Commonwealth vs. 
Johnston by Judge Willard, but after careful reading of his 
opinion I do not think that I committed error in instructing the 
jury as above set forth. The principal is not answerable 
criminally for the act of the agent when the act is in positive 
disobedience to his explicit instructions. The directions I gave 
to the jury are not inconsistent with this principle. I may not 
have covered every point in this case as fully as it should have 
been covered, neither was I asked by Defendant's counsel to 
instruct as to any particular point. 

Now November 23, 1903, the motion for a new trial is 
overruled. 
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CompHisory" Education — Act July tt^ 1901^ P. L. 6s8. 

1. The Act of Aasembly providing a tyitem of compolsory edvcatioB in 
PeiiBt]^Tinia, July 11, 1901, P. L. 658, is not nnconttitational either beeante itii 
ipedal legitlition, or the inbject ininffidently ezpretfed in the title ; nor is it within 
the prohibition of ^ Fentteenth Amendment to the ConititBtion of the United 
States. 

2. Violation of its prorisions is made a misdemeanor, and npon an appeal to 
tiie Qnazter Sessions, from conviction before a magistrate is prosecuted by indictment. 

Commonwealth of Pennsylvania v. B. Jennie Kdsall. 

Indictment. In the Court of Quarter Sessions of Northompton 

County, No. 54 September Term. Motion jn arrest of judgment 

after conviction. 

The following reasons were filed in support of the motion : 
First. The Court erred in overruling the motion to quash 

the indictment. 
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Second. That the Act of 1901 is unconstitutional : 

1 . That it is special and class legislation. 

2. Its provisions are buidensome and oppressive. 

3. That it unreasonably deprives a parent of discretion as 
to the attendance of its child at school. 

4. That the Constitution of Pennsylvania doth not confer 
upon the Legislature the right to compel the attendance of 
children in the common schools of the commonwealth. 

5. That by its title it fails to fairly give notice of com- 
pulsory attendance as required by its terms, or of the duties 
sought to be imposed upon parents and guardians respecting the 
compulsory attendance of children. 

6. That it deprives parents and guardians of their rights 
to protect children bom danger by withdrawing them from 

school when their safety seems to require it. 

7. It is in contravention of the provisions of the fourteenth 
amendment of the Constitution of the United States. 

Parke H. Davis, District Attorney, and R. C. Stewart, for 
Commonwealth . 

J. W. Fox, for Defendant. 

The opinion of the Court was delivered by 

Scott, J. The Defendant before trial moved to quash the 
indictment upon which there was a conviction for violation of 
the provisions of the statute regulating compulsory education 
of children. (Act July 11, 1901, P. L. 658.) Now for the 
same and additional reasons she seeks to arrest the judgment. 

The complaint is probably insufficient to sustain a summary 
conviction, from which by the Act of 1876, an appeal or certi- 
orari must be specially allowed, and then heard by the Court, 
without a jury. (Commonwealth v. Waldman, 140 Pa., 89.) 
But the statute under which this prosecution has proceeded 
authorizes an appeal to the Quarter Sessions without special 
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allocattir upon a recognizance, and although it provides for a 
penalty after conviction before a magistrate, it designates the 
neglect of duty as "a misdemeanor." The right of certiorari is 
not lost, but when the statutory appeal is taken the trial is de 
novo. The Act of Assembly has defined a proceeding different 
than before existed, in this respect. It describes the offense as 
one embraced among those which must be prosecuted by indict- 
ment, (i Wh. Cr. h. Sect. 23 ; Commonwealth v. Clark, 3 
Supt. Ct., 141 ; Commonwealth v. Hammer, 9 Dist., 251.) 

It by no means follows that a complaint which is too in- 
definite under technical rules to sustain a summary conviction, 
must be adjudged insufficient to support an indictment. The 
district attorney will, upon information acquired, be permitted to 
exercise some discretion , in any case, but when the Defendant after 
appeal is charged by the Pleader with the identical offense upon 
which she was heard, the particulars of which, by exception and 
proviso, are set forth with more exactness than was at the 
command of the magistrate, there is no place for legal obiection. 
The indictment then benefits the defendant in giving more 
complete information of the accusation instead of being prejudicial 
to her. By this limitation, admissible evidence is generally 
restricted, rather than enlarged. *'The fact that the informa- 
tion did not contain as fuU and specific statement of the offense 
as the indictment did, furnishes no ground to quash." Com- 
monwealth V. Carson et al., 166 Pa. 179. 

It is urged that the Act of Assembly is void because for- 
bidden by the fourteenth amendment to the Constitution of the 
United States. 

The judicial departmeet of the government cannot give 
relief against enactments which are deemed burdensome and 
oppressive, if no other valid reason can be shown. They who 
object to their operation must be able to point to some section 
of the Constitution containing a prohibition upon the legislative 
authority to pass them. 
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The role which has been set for the interpretation of 
powers under the Federal Constitution is not applicable to the 
organic law of the several states. In the former case none can 
be exercised which are not directly granted, or plainly implied ; 
but all sovereign authority not thus delegated is reserved to the 
states, or the people. (Commonv^alth v. Hartman, 17 Pa., 
118 ; United States v. Cruikshank et al., 92 U. S. 551.) 

The Constitution of any state " allows to its legislature 
every power which it does not prohibit. ' ' Norris v, Clsrmer, 2 
Pa. 285. 

Statutes under the police power of the state are exempt 
from die prohibition of the fourteenth amendment. (Barbier v. 
Connolly, 113 U. S. 27 ; Powell v. Commonwealth, 114 Pa. 265, 
affirmed 127 U. S., 678.) 

The legislature cannot even divest itself of the right to 
exercise authority over the class of subjects embraced in it. 
(Beer Co. v. Massachusetts, 97 U. S., 33.) 

It is comprehensive but not unlimited. « In each one of the 
many cases where some attempt has been made to define it with 
exactness, the effort has not been successful beyond a general 
classification. In Guthrie's Monograph *'On the fourteenth 
amendment to the Constitution of the United States," will be 
found stated a perspicuous rule, deduced from collocated 
authority. ''In considering the validity of an enactment of a 
state legislature under the police power, the inquiry is whether 
the regulation or classification has'^been designed to subserve 
some reasonable public purpose, or is a mere device or excuse 
for an unjust discrimination, or for the oppression or spoliation 
of a particular class. Any regulation of the internal affairs of 
the state, fairly serving a valid police purpose and reasonably 
exercised for the community at large will be upheld. But if it 
be arbitrary and have no substantial relation to the health, 
morals, peace or welfare of the community, it will be nullified. ' * 
(p. 76.) 
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Many statutes have been declared not obnoxions to the 
fourteenth amendment, which in some degree infringe upon 
personal freedom of action, or restrict rights of commerce and 
contract. The Act of April 29, 1897, P. L. 30, prohibiting 
employment of women and children beyond certain honrs in 
manufacturing establishments was one of that character. ( Com- 
monwealth V, Beatty, 15 Sup. Ct., 5). 

The reasons which permit the legislature to appoint the 
maximum time for daily employment, in various pursuits, and 
thus limit the power of the citizen to contract because the 
impairment of health in the individual subject by longer or 
exposed service is an injury to the state (Holden v. Hardy, 169 
U. S., 366), must be applicable in a larger sense to the right of 
the Commonwealth to exact public education for the general 
welfare. In Barbier v. Connolly, 113 U. S., it was said, **But 
neither the amendment, broad and comprehensive as it is, nor 
any other amendment, was designed to interfere with the power 
of the state, sometimes termed its police power, to prescribe 
regulations to promote the health, peace, morals, edticaium, and 
good order of the people.*' (p. 31 .) In this particular a large 
discretion is necessarily vested in the legislature to determine not 
only what the interests of the public require, but what measures 
are necessary to protect them. (Lawton v. Steele, 152 U. S., 
131 - In Prentice on Police Powers, at p. 76, it is declared that 
as education concerns the public welfare, the right to make it 
compulsory is within the recognized authority of the state. 

The Supreme Court of the United States has recently given 
firm expression to the doctrine that in the consideration of cases 
where the provisions of the XIV amendment are invoked, it 
must not be forgotten that the law is a progressive science 
which must always construe a settled principle with such 
expansive interpretation that it will meet advancing and chang- 
ing conditions; that what was once sufficient for the public 
safety or welfare may no longer meet that requirement ; and 
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just as the necessity grows, by the development of science and 
creation of new agencies, so does the occasion for additional 
sanctions by legislation. Holden v. Hardy, 169 U. S.,PP* 3^5'9- 

The Acts of Assembly which established the House of 
Refuge, where children within a certain age might be committed 
and taken from parental custody for their interests and educa- 
tion, were not in conflict with the bill of rights. **It is to be 
remembered that the public has a paramount interest in the vir- 
tue and knowledge of its members, and that of strict right the 
business of education belongs to it. . . . The right of 
parental control is a natural but not an unalienable one. It is 
not excepted by the declaration of rights out of the subjects of 
ordinary legislation. . . . As to abridgement of indefeasible 
rights by confinement of the person, it is no more than what is 
borne to a greater or less extent in every school ; and we know 
of no natural right to exemption from restraints, which conduce 
to an infant's welfare.** (Ex Parte Grouse, 4 Wh., 11.) 

Whenever the state in the exercise of its judgment deter- 
mines that a system of compulsory education is essential for the 
welfare of the community at large, it is not forbidden by Federal 
restraint. 

The Act of 1 90 1 is not special and local legislation regulat- 
ing the affairs of school districts, nor their management, It is 
general and makes no discrimination other than classification 
by age of those whose attendance is to be enforced. (Sugar 
Notch Boro'., 192 Pa. 356.) Indeed it is doubtful if any 
legislation at all upon appropriate subjects of the police power 
are within the operation of Article 1 1 1 , Section 7, of the Consti- 
tution of Pennsylvania. (Commonwealth v. Jones, 4 Sup. Ct., 
P- 371 y Commonwealth v. Brinton, 132 Pa., 69.) 

Whenever subjects of legislation may be properly classified, 
laws which affect equally every person within such division are 
not forbidden. The act which established the Juvenile Court 
was declared unconstitutional because of non-compliance with 
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this reqtiirement. It divided children of the same age into two 
classes for the purpose of criminal procedure. (Mansfield's 
case, 22 Sup. Ct., 324.) 

It does not oflFend against Article III, Section 3. The act 
contains but one subject, which is expressed in its title, by a 
full index . The word ' * Compulsory ' ' is not specifically employed 
to describe the kind of attendance regulated, but penalties for 
truancy and for violation of any of its provisions are therein 
declared to be its purpose. It gives notice that part of the state 
appropriations are to be withheld from school districts that do 
not enforce its provisions, and repeals "all compulsory acts" 
inconsistent herewith. It would be definite enough, if the in- 
fliction of penalties was not embraced in the title. (Common- 
wealth V. Jones, 4 Sup. Ct., p. 370 and cases cited.) 

The unity of subject to which this section of the Constitu- 
tion applies was intended to exclude various unrelated matters 
of proposed legislation which had previously been embodied in 
one bill, and after the particular designation of one, included 
the remainder under the general description ** and for other 
purposes." When the title defines the object of the act, * 'details 
leading to the accomplishment of that object are cognate to the 
subject of legislation, and therefore form a part thereof." 
(Road in Phoenixville, 109 Pa., p. 48 ; Commonwealth v, Jones, 
4 Sup. Ct., p. 368.) 

The Act of May 13, 1887, P. L. 108; was entitled '*An act 
to regulate the sale of vinous and spiritous, malt and brewed 
liquors, or any admixtures thereof." It contains nineteen 
sections, embracing penalties for violation of its provisions, and 
many other subordinate features. In Commonwealth v. Sellers, 
130 Pa., it was sought to have it declared unconstitutional for 
the same reason as now suggested. Judge Sterrett said (p. 35), 
** There is not a single section or clause of any section that is 
not clearly germane to the subject expressed in the title." 

If any part of this statute is not referable to the index of 
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its contents, the remainder is not void if susceptible of execntion 
without it. (Dewhurst v. Allegheny, 95 Pa. 437 ; Rothermel v, 
Meyerle, 136 Pa., 250.) The section which supports this con- 
viction must by this rule pass unchallenged. 

The attendance of the pupil at school is to be continuous, 
unless excused by the boards of control upon satisfactory evi- 
dence. They are by the statute constituted the judges of what 
are sufficient ''mental, physical or other urgent reasons," not 
the parents. Commonwealth v. Hammer, 9 Dist., 251. 

All legislation creating new systems of local government is 
at first incomplete, and this Act of Assembly has some apparent 
incongruities, but it is not unconstitutional. 

Now, October 12th, 1903. The motion in arrest of judg* 
ment is denied. 



In re Insolvent Estate of Victor S. Sacks. 

Insolvency— Act of June 4^ i^i^ P. L. ^o^-^Con^icl Between State 
Insolvency Act and National Bankruptcy Act. 

While the National Bankruptcy Act is paramount, proceedings under the 
State InsoWency Act of June 4, 1901, P. L. 404, in any particular case are valid 
until the jurisdiction of the Federal Court attaches by proceedings therein. 

In the Court of Common Pleas of Lehigh County. In re 
Estate of Victor S. Sacks, an insolvent. No. 29 June Term, 
1904. Petition for receiver and rule granted to show cause why 
receiver shotdd not be appointed and fi. fa. vacated and set 
aside. Rule made absolute. 

Reuben J. Butz for rule. 
Harry G. Stiles contra. 

Trexler, P. J., June 6, 1904. The question arising in this 
case is, whether the Act of June 4th, 1901, P. L. 404, relating 
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to insolvency is suspended by the National Bankrupt Act, or 
whether its provisions can be invoked. 

In the estate of Moritz Silberstein, No. 18 April Term, 
1902, my predecessor decided that the Act of 190X was not stis- 
pended. A number of the county courts have held that it is 
suspended. Bogg's Estate, 11 Dist. Rep. 188; Dolhenty's 
Estate, II Dist. Rep. 187; McCurdy vs. Gantz, 11 Dist. Rep. 
534 ; Pannebaker vs. Bitting et al., 11 Dist. Rep. 537. 

In Hull's Estate, loth Dist. Rep. 661, Judge Stewart holds 
that the Act of June 4, 1901, P. L. 404, is not suspended during 
the operation of the National Bankrupt Act but that proceed- 
ings must first be instituted in the Federal Courts before the 
state act is superseded. I share his views in this matter and 
can add nothing to what he has so well said in the above case. 
I consider that the National Bankruptcy Act is paramount to 
the state act but that the state act, in any particular case falling 
within its operations, is valid until proceedings are instituted in 
the Federal Courts, and the jurisdiction of said court attaches. 

Now, June 6th, 1904, the rule to show cause why a receivef 
should not be appointed for the Estate of Victor S. Sacks is 
made absolute and the writ of fi. fa. issued in the above matter 
is vacated and set aside. 

See next case. 



In rb Insolvent Estate of Moritz Silberstein. 

Insolttency—Aci of June 4, igoi, P. L, 404— Conflict Between State 
Insolvency Act and National Bankruptcy Act, 

The PennsylTsnia Insohent Act of June 4, 1901, P. L. 404, is not suspended 
wlixle the United Ststes Bankrupt Act is in force. 

In the Court of Common Pleas of Lehigh County. In re 
Estate of Moritz Silberstein, an insolvent. No. i8, April Term, 
1902. Petition for receiver and rule granted to show cause why 
receiver should not be appointed. Rule made absolute. 



46 In rb Insolvent Bstatb op Mokitz Sii^bbrstbin. 

The Defendant, in answer to the role, denied the jurisdic- 
tion of the Court for the reason that the Act of June 4, 1901, P. 
L. 404, under which the present proceedings were begun, is 
suspended and is not operative during the continuance of the 
National Bankrupt Act of 1898. 

Reuben J. Butz, for rule. 
James L. Schaadt, contra. 

Albright, P. J., February 24, 1903. The Court is of the 
opinion that the Pennsylvania Insolvent Act of 1901 is not 
suspended while the United States Bankrupt Act is in force : and 
that said Act of 1901 is a valid statute. Rule absolute. The 
statements in the petition as to insolvency, etc., not being 
denied, all legal proceedings against Defendant are vacated and 
set aside. 

See preoedinf ctae. 



Second Nationai. Bank vs. Ki^ein. 

Practice— Trover and Conversion — Recovery of Money Paid by Mistake, 

A benk erroneouly credited one depositor witii the amonnt of another deposit- 
or's deposit, which the first depositor, in iSbit course of his business, checked out. 
After demand made for the retom of the money erroneously credited, which was 
not complied with, the bank bron^t suit in trover and conversion. Held^ tlat 
trorer and conTersion would not lie. 

In the Court of Common Pleas of Lehigh County. The 
Second National Bank of AUentown, Pa., vs, John H. Klein. 
No. 62, November Term, 1899. Trover and conversion. 
Appeal from judgment of Alderman. Jury trial waived. Trial 
by the Court. 

Edward Harvey, for Plaintiff. 
Dillinger and Schwartz, for Defendant. 
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Albright, P. J., January i8» 1901. By agreement of the 
parties jury trial has been waived. The case came into this 
Court by appeal of Defendant from the judgment of an alderman 
in Plaintiff's favor. 

The alderman's transcript stands as Plaintiff's cause of 
action, (no other statement having been filed). To it, Defend- 
ant pleaded not guilty. The transcript shows that the action 
was Trover and Conversion ; the caption states that it is Trover 
and Conversion ; it is set forth that the Plaintiff claims the sum 
of $150.00 damages for $130.00 in gold coin, and $20.00 in bank 
notes, property of the Plaintiff, which Defendant took and con- 
verted to his own use ; and that the alderman finds that per- 
sonal demand was made for the return of the goods before suit 
brought, and that Defendant refused and neglected to return the 
same. 

The allegation of the Plaintiff bank is that on April 2, 1898, 
it erroneously credited Klein, the Defendant, in its individual 
ledger with $150.00 ; that in the latter part of February, 1899, it 
discovered the error; that at its request Defendant came into the 
bank on February 27, 1899 ; that an explanation was made to him 
and he was requested to return the $150.00, which he failed to 
do : this was before suit was brought ; that the balance against 
Defendant, after striking from the credit side of his account said 
$150.00, was $[42.82. At the trial. Defendant's counsel offered 
to confess judgment for the amount claimed as a judgment in an 
adian €x amiradu^ which offer Plaintiff's counsel declined to 
accept. 

facts found by the court. 

I. — At the times here in question, the Plaintiff carried on 
the business of banking in AUentown ; Defendant did business 
with the bank and had an account there running from a period 
prior to 1897 to February, 1899 ; he had the usual bank book in 
which the bank made entries and entered balances found by the 
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bank at variotis times ; Defendant's said book shows balances 
thns stmck all in Defendant's favor as follows : 

Sept. 28, 1897, $27.71 ; Dec. 18, 1897, $55.09; Feb. 4, 1898, 
$124.56; Apr. 18, 1898, $164.71; July 15, 1898, $40.01; Aug. 24, 
1898, $497.03 ; Oct. 21, 1898, $325.71 ; Nov. 10, 1898, $26.99; Dec. 
19, 1898, $248.71 ; Jan. 13, 1899, $480.65 ; Feb. 20, 1899, $67.53. 

2. — Said bank had, during the period aforesaid, another 
customer named John iQein, who was a baker; the Defendant's 
name is John H. Klein and he was a drover. 

3. — On April 2, 1898, John the baker left for deposit in said 
bank $150.00— $130.00 in gold and $20.00 in paper money, — 
and the bank credited said sum in the baker's bank book, but 
by mistake of the bank's officer or employee, said $150.00 was 
credited in the bank's individual ledger to John H. Klein, the 
drover, and it remained in the account undiscovered by either 
party to this action, until the latter part of February, 1899, a 
period of nearly 1 1 months ; between the two dates last afore- 
said Defendant was credited with about 90 items aggregating 
about $14,000. 

4. — In the latter part of February, 1899, the bank informed 
Defendant by mail that his account was overdrawn, and that he 
should come and correct it ; he wrote back that if there was an 
over draft some one else must have drawn, that he would come 
to the bank the next day ; he came the next day, which was 
February 27, 1899 ; a clerk of the bank explained the said error 
on April 2, 1898; at that time, February 27, (899, the account 
showed a balance in Defendant's favor of $8.18; said $150.00 
being struck from Defendant's credit side, made the balance 
against him $142.82 ; he owed and still owes the bank the last 
named stmi; shortly after the date aforesaid and before suit 
brought. Defendant became aware of said error; he did not 
know it before that time. 

5. — ^At the time last aforesaid, after Defendant was made 
aware of said error, the bank requested him to pay in — ^to refund — 



Second National Bank vs, Klein. 49 

said $150 ; he failed to do so ; he did not have money to pay the 
$150.00, nor the $142.82. 

opinion. 

When this action was brought, Defendant was indebted to 
Plaintiff in the sum of $142.82. The question is whether Plain- 
tiff is entitied to judgment for said balance in this action — 
whether Defendant is liable in tort and whether judgment in 
this proceeding will necessarily have the effect of a judgment 
in tort. The action before the alderman was under the Act of 
1 81 4, conferring jurisdiction on Justices of the Peace in actions 
of Trover and Conversion, (6 Sm. L. 182). Sec. 4 of said Act 
provides that as to all matters necessary to carry said Act into 
effect, including proceedings of Courts, not specially provided 
for by said Act, the provisions of the Justices' Act of 1810 (5 
Sm. L. 161) shall be followed. 

Section 4 of said Act of 1810 declares that on appeal, the 
whole proceeding shall be entered by the Prothonotary on his 
docket and the suit from thence shall take grade with and be 
subject to the same rules as other actions where the parties are 
considered in Court, and further that the cause shall be decided 
in the Appellate Court on its facts and merits only, and that no 
deficiency in the form of substance in the record or proceedings 
returned, nor any mistake in the form or name of the action 
shall prejudice either party in Court. Rule 4 par. 19 of the rules 
of this Court provides that in such appeals on the trial the 
merits on both sides shall be heard without regard to the form 
of action, or to the jurisdiction of the justice. 

The relation of a bank and a depositor therein is that of 
debtor and creditor, where the deposit is not of a special char- 
acter. Here, during the time in question, the bank charged it- 
self with many separate sums deposited by Defendant, and took 
credit for many separate sums paid on Defendant's checks 
— whatever balance there might be at any period, would be a 
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debt and nothisig more. Defendant's failtue to pay on demand » 
did not render him liable in tort any more than the bank would 
have been liable in that form, if the balance had been against 
it, and it had failed to pay on demand. 

Neither by commission or omission was the Defendant re- 
sponsible for the mistake. Had John Klein, the baker, sued 
this Defendant after demand for the $150.00, it might have been 
argued with plausibility that the failure to restore the money 
was a wrong ; that as between those parties there was no con- 
tract relation, as there was between the Plaintiff and this De- 
fendant. 

The bank over paid its creditor (142.82 voluntarily. No 
misrepresentation or fraud in any form is imputable to the De- 
fendant — ^Alexander vs. Goldstein, 13 Sup. Ct., 518, is cited in 
support of the contention, that Defendant is guilty of a tort. 

The Superior Court quashed the appeal in that case. The 
decision of the Common Pleas does not effect this case. The 
controlling reason for sustaining the alderman's judgment (the 
case was before the Common Pleas on certiorari) is thus stated 
by the Judge : 

' ' The Defendant in error was clearly guilty of a tort when 
he refused to return to the Plaintifis in error the $100 of their 
money which he knew he had by mistake received from them, 
and which he still had in his possession and control ; such a re* 
fusal was a conversion.'* Such facts are not found in this case. 

Ought judgment to be entered for Plaintiff in this trial of 
the appeal ? That can not be done unless it will subject De- 
fendant to no consequences beyond the results of an execution 
of a judgment in an action on a contract express or implied. 

The trial of an appeal is de ^avo, but the cause of 
action must remain the same. Moore vs Wait, i Binney 219; 
Owen vs SheUhammer, 3 Binney 45 ; Wright vs. Bry, 10 S. & 
R., 227 ; Esher vs, Fli^ler, 17 S. & R., 141 ; Kraft vs Gilchrist, 
31 Pa. St., 470 ; Weiler vs. Kerchner, 109 Pa., 219 ; Diehm vs. 
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S&ell» 119 Pa., 316 ; Reitz vs, MeadviUe, 126 Pa., 437. 

In Bflber vs Flagler, supra, the action befote the Justice 
was for trespass, pursuant to the aforesaid act of 1814. On 
appeal by Defendant, the Plaintiff declared for money had and 
received. Under objection thete was a judgment for Plaitotiff. 
The proceeding was sustained by the Supreme Court. In Kraft 
ffs. Gilchrist, supra, the Chief Justice in passing upon the ques- 
tion there presented, said, *' Properly speaking there can be no 
question of forms of action before Justices of the Peace, but only 
of abuses or subject matters of action. The Justice describes 
this case as debt on book account, but afterwards he is more 
particular and says that Plaintiff's demand is for a lot of spars. 
When the case came into Court on appeal, the Plaintiffs declared 
in trover for 30 spars, and we cannot say that this is a change 
of the cause of action . ' ' 

If the Plaintiff on appeal had filed a statement in assumpsit 
claiming said balance of $142.82 to be due to the bank as a 
debt, such action would have been sustained ; that practically 
as the case stands it is the same as if there were such statement, 
and that Plaintiff is entitled to recover. 

Further, that Defendant is not guilty of unlawful conver'' 
sion but is indebted as aforesaid. Instead of leaving the ques^ 
tion of the kind of execution. Plaintiff may avail itself of to be 
determined hereafter from the record or facts outside of the 
record, it is best to pass upon that matter now. The facts as 
well as the law are for the Courts' decision in this proceeding. 

CONCLUSIONS. 

1 . The Defendant is not guilty of unlawful conversion or 
detention of the money sued for. 

2. Defendant is indebted to plaintiff in $142.82 with inter- 
est thereon from April i , 1899, and for that sum the Prothonotary 
is directed to enter judgment for Plaintiff, if no exceptions are 
filed within thirty days after notice given of this decision. 
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3. The rights of the parties under execution on such judg- 
ment shall be those provided by law for executions on judgments 
on contracts express or implied. 

Note.— The Prothonotary is directed to notify the parties 
or their attorneys of the filing of said decisions. 



Vacating Road in Hanover Township. 

Vacating^ Public Road— Exceptions to Report of Viewers — Road laid 
out and Confirmed and Partly Qpened'-Hospital for the Insane as a 
Terminus, 

Where a rotd has been laid eat and confinned and partly opened, the Act of 
Jnne 13, 1836, P. L. 558, Sec. 19, does not apply and the petition to Tacate need 
not be fligned by a majority of Ae original petitioner!. 

The Act of Jane 13, 1836, P. L. 558, which provides that a road may be 
▼acated wlenerer the same shall become useless, inconrenient or burdensome is in 
tiie disJnnctiTe and all three elements need not be present. 

The gnrands of a pnblic institution such as an Insane Asylum are a sufficient 
terminus of a road. 

In the Court of Quarter Sessions of Lehigh County. In Re 
petition for vacating public road in Hanover Township. Ex- 
ceptions to report of viewers vacating the road. Exceptions 
overruled and report of viewers confirmed. 

Among the exceptions filed were the following : 

First : That the appointment of viewers on the petition in 
the proceedings was unwarranted, because the road sought to 
be vacated was lately laid out, but not opened, and the vacating 
must be invoked by a majority of the original petitioners which 
is not the fact. 

Second : That E. Henry Knerr, Esq., surveyor appointed 
as viewer, and acting as such, was disqualified because he was 
one of the viewers that laid out the road. 

Third : That the viewers do not report that the road sought 
to be vacated is useless, inconvenient and burdensome as is re- 
quired by law, except in a qualified way. 
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Fourth : That the adjoining property owners along the 
part of the road opened did not receive the required legal notice 
by the viewers of the times and places of their meetings. 

Fifth : That the vacating of the road as per the return of 
the viewers would leave the opened part of the road laid out 
without a terminus on, or at, a public road. 

Sixth : That the vacating of the road would work incon- 
venience, hardship and great damage to the adjoining property 
owners to the opened part of the road laid out. 

Seventh : That the great necessity for the establishment of 
the road laid out was undisputably established and no valid 
reasons now exist to the contrary, and the vacating would 
now be a great loss and inconvenience to the general public. 

Eighth : That the whole of the proceedings are illegal. 

Dillinger and Schwartz and C. A. Groman for Exceptants. 
James L. Marsteller and Francis G. Lewis, contra. 

Trexler, P. J., June 6, 1904. This matter was heard at 
the last argument court upon exceptions to the report of viewers. 
No depositions were taken in support of the exceptions and the 
consideration of the case must be confined to facts appearing 
upon the record. 

The first exception filed in behalf of certain citizens of the 
township is that the proceedings are unwarranted because the 
road sought to be vacated was lately laid out, but not opened, 
and the vacating must be invoked by a majority of the original 
petitioners which is not the fact. 

The Act of June 13, 1836, section 19, provides, that roads 
laid out and confirmed but not opened may be vacated upon the 
petition of a majority of the original petitioners. It has, how- 
ever, been held that if the road be partly opened proceedings 
cannot be had under this section. Road in Greenwich, 11 P. S. 
186. 
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The Act of the 3rd of May, 1855, P. L., 422, provides, that 
the several Courts of Quarter Sessions of this Commonwealth 
shall have power to change or vacate the whole or any part of 
any public or private road which may have been opened by 
authority of law or opened in part. 

There is no requirement in the Act of 1855 that the majority 
of the petitioners shall join in the application to vacate, that 
provision only applies where the entire road remains unopened. 

The second exception is that E. Henry Knerr, Esq., Sur- 
veyor, appointed as viewer, and acting as such, was disqualified 
because he was one of the viewers that laid out the road. 

The record shows that there were a number of petitioners 
for a road in this locality and that E. Henry Knerr was surveyor 
on one of them, but an examination of the record shows that it 
is not the identical road now sought to be vacated. 

The road by the report of subsequent viewers was changed. 
It does not appear that this, even if the road were identical, 
would be an objection to his serving as viewer. 

In road in McCandless Township, no Pa. 605, it would 
seem that a person who was a petitioner in a petition to open a 
road is not disqualified to act as a viewer in a subsequent pro- 
ceeding to vacate the same road. 

The third exception is that the viewers do not report that 
they found that the road sought to be vacated is useless, incon- 
venient and burdensome, as is required by law, except in a 
qualified way. 

The viewers report that the opening of said road would be 
attended with great and unnecessary expense and the road would 
be inconvenient, burdensome and to a very large extent useless, 
and that as now located and laid out said road is not likely to 
be opened for many years. 

The Act of 13th June, 1836, P. L. 558, provides that a road 
may be vacated whenever the same shall become useless, incon- 
venient or burdensome. 
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It is evident that a road or a part of a road never opened 
cannot become useless, inconvenient or bnrdensome. 

The only report that the viewers can give where such a 
state of facts presents itself is that the road when opened would 
be useless, inconvenient or burdensome. This the viewers have 
reported. It is true they have qualified the word * 'useless'* by 
using **to a very large extent,*' but the language of the Act is 
in the disjunctive and does not require all three of these elements 
to be present. 

The fourth exception is as to notice. The report has the 
notice attached to it and my attention has not been called to 
any defect in the notice. 

As stated before, no depositions were taken in support of 
any of these exceptions and the record appears to be all right in 
this respect. 

The fifth exception is that the vacating of the road as per 
the return of the viewers would leave the opened part of the road 
laid out without a terminus on, or at, a public road. 

There is no exception taken that the terminus of the road is 
not designated with sufficient certainty. It ends at the property 
of the State of Pennsylvania upon which there is a large asylum 
for the insane in process of erection. This fact appears in the 
report of the viewers. The question is, whether this is a suffi- 
cient terminus for the road. It has been held by the Courts 
that a road must terminate in another public road or a place of 
public resort. 

In road in Lower Merion Township, 22 C. C. R. 645, it was 
held that a cemetery may be a proper terminus of a public road. 

In West Pikeland Road, 63 Pa. 471, it was held church or 
cemetery may be a terminus. 

In re road Shaler Township, 5 Sup. 270, in proceedings for 
vacation, it was held that the ending of the road at a plan of 
lots dedicated to public use affords a sufficient terminus. 

I think the grounds of a public institution such as an insane 
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asylum are a sttfficient terminus of a road. 

It was stated at Bar that there was a road laid out at right 
angles from the vacated road at the point of contact with the 
insane asylum grounds leading to the Allentown-Bethlehem 
Turnpike. This does not appear upon the report, but if it is a 
fact the report could be referred back to the viewers and the 
description of the terminus amended. 

Schuylkill River Road, 19 Pa. Sup. 377, a large manufac- 
turing plant was a proper terminus. There are a number of 
authorities cited in said case. 

The sixth, seventh and eighth exceptions need not be con- 
sidered, as they do not affect the legal questions involved. 

The exceptions filed on behalf of Thomas Schadt are cov- 
ered by a review of the exceptions above noted. 

The Act of 2nd of March, 1854, P. L. 136, and the Act of 
23rd March, 1854, P- L- 138, and the Act of 24th February, 
i860, P. L. 76, do not affect the questions involved in the pres- 
ent case. 

Now June 6th, 1904, all of the exceptions are over-ruled 
and the report of the viewers is confirmed. 



BiCKKL vs. BiCKEL. 

Practice — Divorce— Uncorroborated Testimony of Paramour. 

A diroice will not be granted where the evidence, aside from the testimony of 
the paramour, wonld not warrant a decree. 

In the Court of Common Pleas of Lehigh County. Maberry 
B. Bickel vs. Annie E. Bickel. No. 6 April Term, 1904. In 
Divorce. Report of Master and Examiner recommending a 
decree. Decree of divorce refused. 

Lewis and Schantz for Libellant. 
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Trexler, P. J., July 5, 1904. In this matter the alleged 
paramour of the tespondent testified and without his testimony 
I am of the opinion that there would not be sufficient to war- 
rant me in granting the divorce. 

My predecessor held that the testimony of a paramour 
admitting improper relations was strong presumption of collu- 
sion. I share his views and will not grant the divorce upon the 
testimony submitted. 

If the libellant has the means to strengthen his case by tak- 
ing additional testimony, leave will be granted to him, or if he 
wishes to take an appeal a decree will be entered refusing the 
divorce. 



Christman vs. Fire Insurance Company. 

Fire Insurance^Additianal Insurance— Indorsefpteni of Policy^ 
Notice— Waivers-Estoppel, 

A policy provided : "This entire policy, unless otherwise provided by agree- 
ment endorsed hereon or hereto, shall Xnt void if the insured now has or shall here- 
after make or procure any other contract of insurance, whether valid or not, on 
property covered in whole or in part by this policy." 

Insured did procure additional insurance, in another company, upon the 
representation of the sgent (who represented both & mpanics) , that he had seen the 
secretary of the first company, "Who gave me permission, saying that I could give 
him additional insurance, but not in this company." Said conversation with the 
secretary was had some time before application for renewal of the old policy, ana 
before increased insurance was effected in the other company. No notice was 
was afterwards given to the company or its secretary of the fact of such additional 
insurapce having been effected, nor of the amount of it, nor in what company, 
until there was loss by fire ; policy had not been returned to company for indorse- 
ment of " additional insurance;*' neither had the company received any premiums 
or assessments after notice that the additional insurance had been placed. 

Held : That the policy could not be enforced. 

Held: That the statement of the secretary, " that the company would allow 
additional insurance" was merely an expression of opinion, and must be held to 
mean tlut such consent would be allowed if notice were given and the amount was 
reasonable. 

Cases which hold insurance companies liable although the consent to take out 
additional insurance is not endorsed on the policy are based upon some act of the 
company which operates as an estoppel. 
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In the Court of Common Pleas of Carbon County. J. F. 
Christman vs. The Mutual Fire Insurance Company of Lehigh 
County, Pa. No. ii January Term, 1901. Assumpsit sur 
Policy of Insurance. Rule to strike off non suit overruled. 

W. LaMonte Gillette, and Freyman and Nothstein, for 
Plaintiff. 

Craig and Loose, and John Rupp, for Defendant. 

Frank M. Trexler, P. J., 31st Judicial District, specially 
presiding. June 16, 1903. Plaintiff was insured in the defend- 
ant company by policy dated the 9th day of April, 1895. The 
policy contained the usual clause found in what are known as 
standard policies, namely : " This entire policy unless otherwise 
provided by agreement endorsed hereon or hereto shall be void 
if the insured now has or shall hereafter make or procure any 
other contract of insurance, whether valid or not, on property 
covered in whole or in part by this policy." 

During the continuance of the policy the insured procured 
additional insurance in another company. 

J. H. Rothermel testified : That he had received notice 
from the company that the policy of insurance, of which the one 
in question is a renewal, was about expiring ; that he was to 
see Christman, the plaintiff, to get him to renew the policy, and 
that he went to see Christman and asked him whether he would 
not like additional insurance ; that he was not authorized to 
give him such insurance unless a permit from the company was 
had. That he saw the secretary, **who gave me permission, 
saying that I could give him additional insurance, but not in 
this company ;' * that he should renew the policy, and that he, 
the secretary, would mention it so when he wrote the policy ; 
that he then went to the plaintiff and told him that he had 
obtained permission. He never communicated to the secretary 
the amount of the additional insurance, nor that he had effected 



Christman vs. Firb Insurance Company. 59 

such insurance. This conversation with Keiter, the secretary of 
the defendant company » appears to have been held before the 
application was handed in, although the testimony of the agent 
is very indefinite. The policy in the other company was issued 
August I, 1899. No notice was given of such additional insur- 
ance, and the policy was not returned to the secretary for the 
purpose of endorsing '* additional insurance," and the agent in 
a letter after the fire had occurred states that he must have for- 
gotten it. 

It will be observed that the grounds laid by the plaintiff are 
that the secretary of the defendant company assented to the tak- 
ing out of the additional insurance, this assent being given prior 
to the issuing of the policy and four months prior to the taking 
out of such additional insurance. 

It must be remembered that the policy is the written con- 
tract between the parties and that the long line of cases which 
hold insurance companies liable even when the consent to taking 
out of additional insurance is not endorsed, is based upon some 
act of the company which operates as an estoppel. 

There are no facts in this case that would show that the 
company after notice of the additional insurance had received 
any premiums or assessment from the insured. The alleged 
consent of the secretary to an allowance of additional insurance 
was given prior to the issuing of the policy, and was without 
definiteness as to the amount of such additional insurance, or as 
to the name of the company writing the same. There was no 
proof that the secretary of the defendant company had any 
authority, and even if he had authority to consent to additional 
insurance it would not be such a notice as is required by the 
provisions of the policy. 

The plaintiff did not act upon the information he claims to 
have received until August of 1899, four months after the policy 
was issued. 

In my opinion it was not any such consent as would release 
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the insured from giving notice to the company of the additional 
insurance at the time it was actually taken out. 

It is the duty of the plaintiff to establish the waiver of the 
condition. (Sitler vs. Fire Ins. Co., i8 Sup. Ct. 152). 

The state of facts presented by the plaintiff afforded the 
company no option as to considering whether the amount of the 
additional insurance was too large or as to the reliability of the 
company issuing it. 

The statement of the secretary that the company would 
allow additional insurance was merely an expression of opinion, 
and he must be held to mean that such consent would be allowed 
if notice were given and the amount was reasonable. 

The additional insurance couid not be endorsed at the time 
the alleged consent was given by the secretary. There was no 
additional insurance. The secretary is alleged to have waived 
a condition which he was not capable of performing. As stated 
before there was no definite notice of any additional insurance 
being effected, and no acts on the part of the defendant company 
working an estoppel. 

Under all the evidence produced by the plaintiff I do not 
think the jury could find a verdict for the plaintiff and therefore 
the non suit was entered. 

Now June, 1903, the motion to take off the non suit is 
overruled. 

Reported by Daniel W. Sitler, Esq., Manch Chunk, Pa. 



Gernerd vs, Kuntz (i). 

Practice — Execution — Interpleader— -Act of May 26, 1897, P. L. pj — 
Goods in Joint Possession of Husband and Wife — Presumption of Ownership, 

In order that an issue may be framed under the Act of May 26, 1897 P. L. 
95, the Claimant should make out a prima facie case with the aid of depositions if 
necessary. 

Where goods and chattels are found in the joint possession of husband and 
wife, the prima facie presumption is that the possession is that of the husband. 



In the Cofirt of Common Pleas of Lehigh Ccmnty. C, A. 
Gemerd vs, John W. Ktmtz. No. 143 January Term, 1904. 
Pi. Fa. to April Term, 1904, No. 13. On petition of the Sheriff 
the Court granted a mle to show cause why an issue should not 
be framed. Rule discharged. 

Lewis and Schantz for Plaintiff. 

Harry 6. Stiles for Defendant and Claimant. 

Trexler, P. J., June 6, 1904. The Sheriff by virtue of a 
writ of fieri facias issued upon the judgment of the Plaintiff 
levied upon property found in the possession of John W. Kuntz 
and his wife, Catharine J. Kuntz. She gave notice to the Sheriff 
that she was the owner of the property. 

At the time the Sheriff levied, the property had been adver- 
tised ''For Sale" and upon Catharine Kuntz giving a bond the 
Sheriff allowed the sale of the property to go on, the attorney of 
the Plaintiff seemingly acquiescing in this arrangement. 

The proceeds of the sale were then given into the hands of 
the Sheriff, who thereupon presented his petition for a rule on 
the various parties interested to interplead. 

No appraisement was had and apparently none is necessary, 
as the goods have disappeared and in place of them is the 
amount of money realized for them at the sale. 

This method of procedure was a violent departure from the 
Act of 1897 &i><i there is a doubt in my mind whether either of 
the parties is in a position to invoke the benefit of the Act. 

After the rule to interplead was entered, the Claimant filed 
a statement claiming title to the goods by virtue of the execu- 
tion. The Claimant, Catharine J. Kuntz, in her answer, after 
reciting the proceedings had, states : 

''Fifth:— That at the time of the levy and seizure of the 
said goods and chattels by the Sheriff, the said goods and chat- 
tels were in the possession of Catharine J. Kuntz, the Claimant. 
The Claimant avers that she derived title to said goods and 
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chattels by purchase of the same out of monesrs out of her separ- 
ate estate, and by sale thereof, and the te-pnrchase of the said 
goods and chattels with the money thus derived fix>m the sale of 
the said fonner goods. " 

Under our rules of Court, witnesses are not examined in 
open Court during Argument Court, but their depositions are 
taken and afterwards read in Court upon the argument. In this 
case, no depositions were taken in support of the claim of Cath- 
arine J. Kuntz, excepting the Sheriff and Deputy Sheriff were 
examined to show that some arrangement was made whereby 
the money realized from the sale of the chattels was substituted 
for the chattels and was held by the Sheriff to await the out- 
come of the interpleader proceedings. 

How Catharine Kuntz got the title to the goods and chat- 
tels is not explained ; whether she purchased them before or 
after the levy. 

We have no means of ascertaining how her separate estate 
was acquired ; whether by gift from her husband, by inheritance 
or from her earnings. 

Under the practice laid down by the decisions it seems 
there should he a psim& faeie.eflse. made out and this she has 
failed to do. 

See Commonwealth vs. Bums, 14 Pa. Sup. Ct., 248 ; 
Tygard's Appeal, 7 Pa. Sup. Ct., 388 ; Fyui v^ Bny«m, 11 D« 
R., 105; Gillespie vs. Agnew, 22 Pa. Sup. Ct., 557. 

It is true that no depositions were taken by the Plaintiff to 
show that the Defendant was the owner, but it is undisputed 
that the goods were found in the joint possession of husband and 
wife and the depositions taken by the Claimant disclose this fact. 
Where goods and chattels are found in the joint possession of 
husband and wife the prima facie presumption is that the pos- 
session is that of the husband. 

Ruffner t/i. Brown, 10 Dist. R., [86; Rhoads vs. Gordon, 
38 Pa., 277 ; Bavenson vs. Pownall, 182 Pa., 587. 
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If depositions had been taken in this case and proof had 
been submitted which upon its facts would show how the wife 
had acquired title to these chattels, the Court might overlook 
the deficiency of the statement or answer, but as no depositions 
were taken in support of it, the one question remaining is, 
whether her affidavit is sufficient to entitle her to have an issue 
fiiamed and a trial by a jury. I think it is not. 

Now, June 6th, 1904, the rule is discharged and the Sheriff 
is directed to proceed with the writ. 



Gbrnkrd vs. Kuntz (2). 

PracHce~''Bxeeution^InterpUadef^^Aci of May 26^ 7*97, P. L. 95. 

Where ^n interpletder is uked for by the Sheriff under the Act of May 26, 
1897, P. L. 95, tibe Court fhovld grant a hearing before making the role abeolnte. 

In the Court of Common Pleas of Lehigh County, C. A. 
Gemerd vs. John W. Kuntz, No. 143 January Term, 1904. Pi. 
Pa. to April Term, 1904. No. 13. On petition of the Sheriff, 
the Court granted a rule to show cause why an issue should not 
be framed which was subsequently made absolute. The Plain- 
tiff then moved that the rule to interplead, heretofore made abso- 
lute, should be vacated and discharged. Order to interplead 
revoked. 

Lewis and Schantz for Plaintiff. 

Harry G. Stiles for Defendant and Claimant. 

Trexler, P. J., Mar. 18, 1904. In the above matter an exe- 
cution was issued. The Sheriff levied upon certain goods and 
chattels. Catharine J. Kuntz claims them. The Sheriff recit- 
ing these facts asks for a mle upon the parties under the Act of 
the 26th day of May, 1897, P- L- 95* 

The Plaintiff in the execution in response to the mle 
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appeared and claimed title to the goods by virtne of the levy 
made by the Sheriff and moved to discharge the rule for the tea- 
son that the Sheriff had not proceeded in accordance to the Act 
of Assembly in such cases made and provided. 

It was stated by counsel at bar that the goods had been sold 
and that the Sheriff had agreed with the Defendant to sell the 
goods and retain the money until the ownership of the goods 
was determined. 

The Court on motion on March 9, 1904, made the rule of 
interpleader absolute and approved the bond filed by the Claim- 
ant. This action on the part of the Court, I am convinced, was 
premature. It was done inadvertantly and without any investi- 
gation of the merits. 

It is impossible for me to look into the merits of all papers 
presented to me. I must rely somewhat upon counsel present- 
ing petitions and other matters to the Court. 

I do not, however, wish in any manner to reflect upon the 
counsel who made the motion to make the rule absolute. He 
was of the opinion that the matter was one of right and not of 
discretion. 

The case of Com. vs. Bums, 14 Sup. 248, has modified the 
application of Book vs. Sharp, 189 Pa., 47, and the Court should 
grant a hearing before making the rule absolute. See Pyan vs. 
Brown, 11 D. R. 105. 

Counsel may in accordance to our practice as to matters to 
be heard at Argument Court take depositions in support of their 
respective claims and if sufficient time is afforded the matter will 
be heard on the first Monday of April, otherwise, it must go 
over to the next regular term of Argument Court. 

Now,?March i8th, 1904, the order of March 9th, 1904, 
heretofore made and the approval of the bond (made the same 
day) are revoked, and the matter is reinstated to the same 
position as it was prior to the making of said orders. 
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Stove Works vs. Peter & Bro. 

Aa of June 20, 1901, P. L. s82''Jiegistraiton of Labels^ Thide^Marks, 
^tc-^Vioiation of -Suit for Penalty— InUifretaHon of Statutes, 

In a suit for the penalty for the TioUtion of the Act of June 20, 1901, P. L. 
582, it is immaterial diat the article daimed to be protected by the trade-name waa 
formerly patented by the United Statea and that fhe patent thereon had expired and 
a proposition by tiie Defendants to prove the same is rightly oremded. 

Where tiie purpose of the offer of a areolar printed by the Defendants is not to 
show a distinct canse of action by die Plaintiff under the said Act of June 20, 1901, 
arising from the misuse of a registered form of advertisement but simply as a link in 
the proof of the wrongful use by the Defendants of a trade-name registered and 
adopted by Plaintiff, there is no error in its admission. 

Where there can be no doubt tiiat the trade-name used by the Defendants is 
" calculated or liable to deceive, " there is nothing for a jury to pass upon and it is 
not error for the Court to direct a verdict for Plaintiff. 

Under the said Act of June 20, 1901, combinations and collocations of words, 
abbreviations or compounds formed of syllables of such and mere letters nuy be 
registered 

While penal statutes must be strictly construed, acts merely imposing pecuniary 
penalties are ordinarily construed less strictly than acts imposing severer p en s lt i e s 
but even strict construction must be reasonable construction. 

The practical interpretation put upon a statute by die governmental officers 
entrusted with its execution is of great weight with the courts. 

In the Court of Common Pleas of Lehigh County. Mt. 
Penn Stove Works, a corporation, vs. Prank N. Peter and 
Francis A. Peter, trading as P. N. Peter & Brother. No. 49. 
September Term, 1902. Verdict for Plaintiff by direction of 
Court. Motion for a new trial. New trial refused. 

Edward Harvey and Charles H. Schaeffer for^Plaintiff. 

Erdman and Diefenderfer and Samuel J. Kistler for Defend- 
ants. 

Endlich, J., 23rd Judicial District, specially presiding. 
March 2, 1903. This is a suit brotight under the Act 20 June, 
1901, P. L. 582, to recover the penalty of $200 imposed by Sec. 
4 thereof. The declaration avers, in substance, that Plaintiff is 
engaged in making and selling cooking and heating apparatus, 
and has adopted and used certain trade- names for the purpose of 
designating and distinguishing its products, which it has duly 
registered in accordan ce with the statute referred to, obtaining 
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certificates of registration thereof; tbat Defendants thereafter 
issned an advertisement, without license or consent from Plain- 
tiflF, announcing that they had the patterns of and were prepared 
to manufactuie waterbacks for certain ranges, among which were 
appliances made and trade-named by Plaintiff; that they 
manufactured and sold imitations of these appliances, putting 
upon them the registered trade-names and the numbers used by 
the Plaintiff, thus deceiving the public and injuring the Plaintiff. 
When the cause came on for trial, Plaintiff produced three 
certificates of the Secretary of the Commonwealth dated October 
25 » 1901, giving the following descriptions of trade-names regis- 
tered by Plaintiff: (a) The said trade-name consists of the 
word Penn in full or in abbreviation, either alone or as a prefix 
or as a suffix to other words ; (b) the said trade-name consists 
of the word Esther in full or in abbreviation, either as a prefix 
or a suffix to other words ; and (c) the said trade-name consists 
of the words Mt. Penn in full or in abbreviation, either alone or 
with other words. It next proved the circular or advertisement 
issued by defendants to the trade as averred in the declaration, 
and identified the Plaintiff^s appliances named therein. And 
finally it produced specimens of waterbacks manufactured by 
Defendants in imitation of those made by Plaintiff, and showed 
their sale by Defendants to the trade. These imitation water- 
backs had upon them the words, either in full or in abbrevia- 
tion, Penn-Elmo, Penn-Esther, etc., together with certain num- 
bers indicating what parts they were of the ranges as construct- 
ed by Plaintiff and corresponding with the numbers identifying 
the same parts in the circular already referred to. Practically 
all of this evidence was received under objection from Defend- 
ants, who, after being denied a non-suit, undertook to show that 
the various ranges and parts of ranges manufactured by Plain- 
tiff and covered by the registered trade-names had been originally 
patented and that the patents therefor had expired. Upon 
objection by Plaintiff this offer was excluded, and there being 
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no further testimony on Defendants* behalf and no dispute as to 
any matter of fact, a verdict for Plaintifif was directed for $200, 
and this rule entered. 

The reasons filed in support of it allege error ( i ) in exclud- 
ing the Defendants' oflTer last referred to ; (2) in the admission 
of the circular ; (3) in not submitting to the jury the question 
of Defendants* liability by reason of the character of the imita- 
tions made by them, as deceptive or otherwise, and (4) in 
directing a verdict for Plaintiff. 

(i) It must, of course, be conceded that where an article 
has been patented and the patent has expired, the owner of it 
cannot prolong his monopoly in its manufacture and sale by 
putting a trade-mark upon it under any State law. But that is 
neither the purpose nor the effect of the Act of 190 1. The latter 
was intended only to enable each manufacturer of an article, 
regardless of whether formerly patented or not, to mark it as 
manufactured by him, and to forbid any one else, by imitating 
that mark, to palm off his product as that of the one whose 
mark it bears. No doctrine of patent law or of good morals 
gives any one the right to do such a thing. When the patent 
upon an article has expired any one may manufacture it. But 
he has no moral and no legal right to deceive purchasers by 
representing it to have been manufactured by the former pat- 
entee ; for, says Wheeler J., in Sew. Mach. Co. vs. Gibbons 
Frame, 17 Fed. Rep. 623, **no man has a right to sell his wares 
as the wares of another. ' ' Nor again need it be questioned that 
where a certain name has become part of a patented article 
either by its incorporation in the patent, or because it has been 
accepted as descriptive of the article, or because the latter has 
become generally known in the market by it, the right to use 
that name goes to the public, upon the expiration of the patent, 
together with and as part of the right to manufacture and vend 
the article itself ; so that the use of such name can not thereafter 
be reserved to itself, as a trade-name, by the former patentee or 
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any one else. (Brill vs. Singer Mfg. Co., 41 Ohio St. 127). But 
the offer of Defendants, the rejection of which is complained of» 
did not propose, and was not argued or understood as proposing^ 
to show that the waterbacks were patented by the names now 
claimed by Plaintiff as trade-names, or that these names were 
ever descriptive of them, or during the lives of the patents had 
been used as specific designations for them ; nor do I now under^ 
stand such to have been the purpose of the offer. It was simply 
an offer to show that the articles now claimed to be trade- 
named by certain designations had originally been patented and 
that the patents had expired. That offer was deemed, and it 
would seem rightly, irrelevant. 

(2) The purpose of the offer of the circular was not to show 
a distinct cause of action under Act of 1901 arising from the 
misuse of a registered form of advertisement. No such cause of 
action had been declared upon. The offer was simply a link in 
the proof of the alleged wrongful use by Defendants of a trade- 
name adopted and registered by Plaintiff. As such, its admis- 
sion seems free from error. But besides this, the declaration 
averring the issuance, etc., by Defendants of this circular as 
part of their deceptive and injurious practices, and the Defend- 
ants having gone to trial upon that as well as the remainder of 
its averments, it is not apparent how Plaintiff could have been 
denied the right to prove it. (R. R. Co. vs. Broadnax, 109 Pa. 
432, 442). 

(3). Among other things, the Act of 1901, in Sec. 3, prohi- 
bits the use of any such likeness or imitation of a registered 
trade-name *'as shall be calculated or liable to deceive.*' Let it 
be granted that, wherever the question of whether the statute 
has been contravened or not depends upon a conclusion, as to 
which minds may differ, concerning the deceptive or harmless 
character of what is claimed to be an unlawful imitation of a 
registered trade^name, etc., the case is for the jury. Yet, where, 
as here, no such inquiry can arise — where, on the contrary, the 
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complaint sets tip and the proof establishes the nse of an exact 
counterfeit whose manifest purpose was and whose palpable 
tendency cannot but be to deceive, there seems to be nothing 
for the jmy to pass upon. It is not the fact that purchasers 
have been deceived, but the character of a counterfeit as capable 
of deceiving, that constitutes a violation of the law and entitles 
the Plaintiff to the recovery of the designated penalty ; and 
when there can be no reasonable doubt on that question, no two 
wa3rs of looking at it, it certainly becomes the duty of the Court 
to instruct the jury accordingly, and not to submit to their 
decision a matter which is decided by the very language of the 
enactment and a mere inspection of the counterfeit involved. 

(4) It is argued, however, that the Court erred in direct- 
ing a verdict for the Plaintiff because there never has been, in 
respect to the articles here involved, a registration by it of any 
such trade-name as is contemplated by the Act of 1901, and 
therefore no valid certificate thereof entitling Plaintiff to the 
exclusive use of any of the names or marks imitated by Defend- 
ants. It is urged that the statute is a penal one and as such 
subject to the rule of strict construction. But in the first place, 
acts merely imposing pecuniary penalties are ordinarily con- 
strued less strictly than acts inflicting severer penalties ; Max- 
well, Int. Stat., p. 321. And in the second place, it must not 
be overlooked that the doctrine of strict construction, whilst it 
forbids the extension of a statute to which it applies to things 
not included as well by the language as by the spirit of the 
enactment : U. S. v. Wiltberger, 5 Wheat. (U. S.) 96; Com. v. 
Cooke, 50 Pa. 201 ; Com. v. Gouger, 21 Pa. Super. Ct. 217, 
does not restrict the understanding of the language used to any- 
thing short of its full meaning; Hines v. R. R. Co., 95 N. C. 
434 ; Com. V. Cooke, supra, p. 207, or permit so narrow a con- 
struction as to exclude what the words of the statute, in their 
ordinary acceptation and plain meaning, or in the sense in 
which the legislature obviously used them, would comprehend : 
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U. S. V. Wilson, Baldw. 78; State v, Lovell, 23 la. 304; Huff- 
man V, State, 29 Ala. 40 ; Walton v. State, 62 id. 197 ; Pike v, 
Jenkins, 12 N. H. 255. Even strict construction must be 
reasonable construction: Chapin v. Bersse, Etc., Works, 30 
Conn. 461. 

It has already been stated what, in this case, was registered 
by and certified to the Plaintiff, viz : Certain words to be used 
alone or in combination with others, in full or in abbreviation. 
What the Act of 1901 permits to be registered, and protects, is 
"any label, trade-mark, trade-name, device, shop-mark, desig- 
nation," **stamp, design, device, term, brand, description :** sec. 
I and 2. It cannot be doubted that this is broad enough to 
cover combinations and collocations of words, abbreviations or 
compounds formed of syllables of such, and mere letters or sym- 
bols. It is but reasonable that such latitude should be allowed. 
The great number of the separately manufactured parts that 
enter into the make-up e. g., of a range, obviously renders it 
impossible to put upon each the entire name that may be select- 
ed as descriptive or distinctive of the whole ; while the changes 
and improvements constantly being made in various parts used, 
e. g., in the same style of range, suggest, as the most practica- 
ble means of differentiation and protection, composite designa- 
tions in which one of the elements shall be the whole or an 
abbreviation of the registered word. If both of these things are 
not permissible, it must result (a) that parts manufactured sep- 
arately, on which it is not feasible to put the entire trade-name, 
must go unprotected, and (b) that every trifling modification of 
any part, which in its modified form is to be manufactured con- 
currently with and to be distinguished from any other form, will 
require a new registration and certification. Results so unrea- 
sonable and inconvenient can scarcely be supposed to have been 
intended by the legislature: see Whitmire v. Muncy Creek Tp., 
17 Pa., Super. Ct., 399, 403. Certainly the department of the 
government charged with carrying out the provisions of the Act 
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of 1 90 1 bas not understood it to have so intended; and upon a 
question of this sort arising in the construction of a statute, the 
practical interpretation put upon it by the governmental officers 
entrusted with its execution is of great weight with the Courts : 
Stuart V, Lehigh, i Cranch (U. S.) 299 ; U. S. v. Bank, 6 Pet. 
(U. S.) 29 ; Edward v. Darby, 12 Wheat. (U. S.) 206 ; Ins. Co. 
V. Hoge, 21 How. (U. S.) 35 ; U. S. v. Moore, 95 U. S. 760; 
Brown v. U. S., 113 id. 569 ; The Laura, 114 id. 411 ; U. S. v. 
Johnston, 124 id. 236; Com. v, Mann, 168 Pa. 290, 301. It 
would seem, therefore, that this contention of Defendants cannot 
be sustained. 

What has been said disposes of all the points raised and 
urged by the learned Cousel for the Defendants with so much 
ingenuity and earnestness ; and — 

The rule to show cause is discharged. 



In re Application of Erwin Mertz. 

IVactice — Insolvency — Convict ^Discharge Under Act of May 6^ 1887 ^ 
P, Z. 86, 

Whoa the Act of May 6, 1887, P. L 86, ipeaks of the partj applying as a 
"conTict" and while a person committed for costs only is not a conTict in the 
strictest sense of the word, still the Act applies to any one sentenced to pay the 
costs " notwithstanding if he be a convict." 

The Act of May 6, 1887, P, L. 86. only applies to snch as would be entitled to 
the benefits of the insolvent law. 

In the Court of Quarter Sessions of Lehigh County. Com- 
monwealth vs, Erwin Mertz. No. i6i April Session, 1903. In 
re application of Erwin Mertz for his discharge from custody. 

Lewis and Schantz for Petitioner. 

Erdman and Diefenderfer, County Solicitors for County. 

Trexler, P. J., May 19, 1903. Petition represents that the 
petitioner was acquitted of the charge of carrying concealed 
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deadly weapons but was sentenced to pay one-half of the costs* 
or give security to pay the same within ten days. 

This peison could take advantage of the insolvent laws» 
and would be entitled to his discharge at once upon complying 
with their provisions. Kishbaugh's Petition, 135 P. S. 468. 

This application is evidently made under the Act of May 6, 
1887, P« ^' 86, which permits the discharge of "every convict 
who shall have served out his term of imprisonment, or who 
shall have been committed for non-payment of costs only, not- 
withstanding if he be a convict and shall not have paid the 
cost of prosecution, fine and made restitution, or paid the value 
of stolen goods or property." 

The attorney for the county contended that the Act of 1887 
only applied to convicts, that is, persons convicted of a crime 
and sentenced to some definite term of imprisonment. 

This was the view adopted by a number of the lower courts 
when appl3dng the Act of 1883, P- L- 99- The Act of 1887 is 
worded dififerently. 

The Act of 1883 applied to every convict who shall have 
served out his term of imprisonment and who shall have been 
committed for non-payment of costs notwithstanding such con- 
vict shall not have paid the costs of prosecution, fine, etc. The 
person applying is referred to as * 'convict" throughout the act. 

The Act of C887 names the party applying as ''convict,*' but 
thereafter as " person." The clause, "or who shall have been 
committed for non-payment of costs only,*' refers to the convict 
and takes from it the narrow meaning contended for. 

A person committed for costs only is not a convict in the 
strict sense of the word. The act was to apply to anyone sen 
tenced to pay the costs " notwithstanding if he be a convict." 

I am of the opinion that the petitioner may be discharged 
upon his complying with the act. It will be observed that the 
act is passed to relieve the person from the expense of proceed- 
ings under the insolvent laws, and therefore only applies to such 
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as ate entitled to the benefits of the said laws. The petition 
under the Act of 1887 should show that the petitioner has been 
a resident of the State six m3nth3 immediately preceding his 
application by sworn schedules as stated in the Act. The peti- 
tion in question not being drawn in compliance with the Act is 
refused without prejudice. 



RucH vs. RUCH. 
Fractice^Divorce -^Demand for an Issue-^WSen in Ttme. 

Where rales of Court provide "If an answer to the libel be fUed it shaU titte 
whether the I^pondent deminds an issve and shiU specify the facts in the libd 
which are disputed, otherwise a jury trial shaU be taken to be waived*' and "Where 
tile snbpoena has been retnmed duly served and neithe party shall ask for an issoe 
the Court will appoint a me-nber of the Bar as Master and Eximiner" it is too late to 
ask for an issae at a hearing before an Examiner where the answer filed did not 
oontein a demand. 

Under die facts in this case the matter was referred back to the Master and 
Examiner in order to permit the Respondent to more fully present her defease. 

SembU. there may be cases ivhe e facts miy appei in th« course of the testi- 
mony which may make an issue desirable and, if so, application must be made lo 
the court at the earliest possible moment thereafter. 

In the Court of Cojimon Pleas of I^ehigh County. Osville 

P. Ruch vs. Mary A. J. Ruch. No. 14, June Term, 1903. In 
divorce. Rule granted upon libellant to show cause why the 
facts in dispute should not be tried by a jury. Ruledischaxged. 

J. J. Snyder for Libellant. 

H. G. Stiles and Harry Cyphers for Respondent. 

Trexler, P. J., March 18, i$o4. On rule granted ion Libel- 
lant to show cause why the facts in dispute should not be tried 
by a jury. 

Proceedings in divorce were instituted by the Libellant, Os- 
ville P. Ruch, against Mary A. J. Ruch, and a subpoena was 
duly awarded April 29, 1903, and issued on April 30, 1903. Re- 
spondent filed an answer to the libel wherein she denied the de- 
sertion but did not ask for a jury trial. 
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Proceedings were had for the granting of alim9ny pendente 
lite and the conrt allowed same by order made July 6, 1903. 

On August 4, 1903, the Libellant moved the court to ap- 
point an examiner and the same day Bmerson P. Schock, Bsq.» 
was appointed as examiner. Nothing was then done in pursu- 
ance of said appointment. 

On December 17, 1903, the Libellant filed a replication 
in which he prayed that a jury might be called t > inquire as to 
the facts at issue. 

The Master and Bxaminer before attending to the duties of 
his appointment caused a notice of the meeting for ths purpo.^ 
of taking depositions to be served on the Respondent on the 20th 
day of February, the time of meeting being the first day of 
March, 1904. On said date the Libellant*s counsel appeared. 

The minutes of the Master further contain the following : 
Harry Cyphers in behalf of Hon. H. G. Stiles, for the Respond- 
ent, and objects to the proceeding, the taking of te^^timony, etc., 
for the reason that the Libellant on December 7, 1903, had 
claimed a jury trial to dispose of facts at issue, and that Mr. 
Stiles, being sick and unable to attend, the Respondent reserves 
the right to cross-examine the various witnesses at another day 
to be fixed, if the matter is not fully determined to-day. 

The Master at the request of Mr. Cyphers adjourned to the 
3d day of March when the depositions of the Respondent were 
taken together with other witnesses called on her behalf. On the 
same, the 3d of March, the Master's report was filed. 

On the same day the Respondent presented her petition to 
the Court at Chambers, reciting the above facts in part, and 
prayed for a rule to show cause upon the Libellant why a jury 
trial should not be had in the said cause, and alleging further 
that, relying upon the request of the Libellant to have the mat- 
ter disposed of before a jury, she had not the time to prepare her 
cause for trial before the Master and Examiner. 

In response to this rule the attorneys for Libellant filed an 
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answer admitting that the Libellant had asked for a jnry trial 
bnt that the answer to the Libel in the case did not demand an 
issue and that therefore the Respondent is too late to demand 
an issue after the hearing before the Master and Examiner. 

The Act of March 13, 181 5, Section 2, 6 Smith Laws 287 » 
provides that ''In proceedings to obtain a divorce if either of 
the parties shall desire any matter of fact, that is affirmed by 
the one and denied by the other, to be tried by a jury, an issue 
shall be formed, and the same shall be tried accordingly, but 
when neither of the parties requires an issue to be so formed, the 
Court may enquire and decide upon the case, etc." 

Our Rules of Court provide, Rule 18, Section 2, that " If 
answer to the libel be filed it shall be stated whether the re- 
spondent demands an issue and shall specify the facts in the 
libel which are disputed, otherwise, a jury trial shall be taken 
to be waived." 

Section 3rd of the same rule, provides, that, "Where the 
subpoena has been returned duly served and neither party shall 
ask for an issue, the Court will appoint a member of the Bar as 
Master and Examiner." 

In Allison vs. Allison 46 Pa. 321 it was held that a party 
had the right to an issue for the trial of disputed facts but he 
was bound to exercise his right reasonably and with vigilance. 

The taking of testimony before an examiner was a step in a 
hearing before a Court also. I will not say after the party 
might not be entitled to an issue but if anything appeared in the 
course of the testimony which made an issue desirable, he ought 
at once to have withdrawn, the opposite party to be notified of 
his intention to appeal, and to make his application to the 
Court at the earliest possible moment thereafter. 

In Derringer vs. Derringer 8 Phiia. 269, Paxson Justice, it 
was held that a demand for an issue made at the second meeting 
before the examiner in divorce is in time. 

The rule of Court above referred to is not in violation of 
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the Act of 1815 above quoted. The act provides, that, either 
party has a right to require an issue to be formed. It is within 
the province of the Court to provide by rule how and when that 
desire is to be expressed. ' 

In Johnson vs. Johnson 4 D. R. 460, Ray bum Judge, a 
similar rule prevailed and Court held that it was too late to ask 
for an issue at a hearing before an examiner where the answer 
filed did not contain a demand, and the Libellant being in 
attendance after due notice with counsel and witnesses. 

In the case of Allison v^. Allison supra as well as the other 
cases above referred to no reference is made to any rule of Court 
and the presumption is there was none or it would have been 
adverted to. 

The one difficulty in this case is that Libellant after the 
appointment of the examiner filed his replication asking for an 
issue. This was not brought to the attention of the Court nor 
was any move made to have an issue formed. 

This action of the Libellant may have mkled the Respond- 
ent and gives force to her statement that she was not prepared 
when the Master sat. 

It does not, however, give her the right to ask for an issue 
at this late stage of the proceeding. 

The Libellant having asked for a reference to a Master, be- 
fore he demanded an issue, should have had the appointment of 
the Master revoked. The two courses of procedure are incon- 
sistent. 

Inm of the opinion that an equitable way of disposing of 
this ease is to discharge the rule asking for an issue, the Court, 
however, will refer the matter back to the Master and Examiner, 
if the Respondent requests, that she may have the opportunity 
of moie ftiUy presenting her defense. 

Now,' March 18, 1904, rule is discharged. 
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Com. vs. Ijbidv Schaitp. 

I^rtcHet^ Amendment-' Ad ef Varck 5/, fS(h. P. L. 427'^Ctime9^ 
Staiuiary Rap^ --Mpaswe of Proof to Show thai De/endani is Above the 
Age of Sixteen Years. 

Under the Act of March 31, 1860, P. L. 427, it is proper to allow an amendment 
ehanslfng Ibe name of Defendant from Scharpto Schanp. 

Upon ft dwrge of afatitory rape, in atoertaintng iHietber the Def^^^at if ol 
die age of aizteen jean or upwards, the jary may take into consideration his 
appearance, always giving the Defendant the benefit of any reasonable doubt. *' 

In the Court of Oyer and Terminer of Lehigh Connty. 
Commonwealth vs. Leidy Schaup. No. 8, September Sessions, 
1903. Surcharge rape, etc. Verdict of guilty . Motions for a new 
trial and in arrest of judgment. Motions for a new trial teftised 
and motion in arrest of judgment overmled. 

Among the reasons filed for a new trial and in arrest ot 
judgment were the following ; 

The Court erred in amending the name of the Defendant 
from Leidy Scharp to Leldy Schaup. 

There was no proof in the case to show that the "Defendant 
was above the age of sixteen years ; and in the absence of such 
proof the Defendant was entitled to an acquittal. 

B. J. Lichtenwalner, District Attorney, for Copimpnwealth. 
Bdwin H. Stine and Milton C. Henninger for Defendant. 

Trexler, P. J., November 23, 1903. 

The Defendant was indicted by the name of Leidy ^harp. 
Upon the trial the District Attorney moved to amend the 'name 
by changing the *'r" into a "u" making the name Schaup. 
This the Court allowed. I do not think under our amendment 
acts that there' was any error committed 'In this. "The PitV^ 
March 31, i860, P. L. 427 Is certainly broad enotigh to coV^ 
this case. 

The other reason which is urged in support of a new trial *is 
that the Commonwealth did not affirmativeVprove that the 
Defendant was over the age of sixteen years. ' The indictment 
was liiid for statutory rape and bastardy. The Deftndant 'Was 
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not called. After the verdict the attorney for the defense for 
the first time raised the point that the Commonwealth did not 
show the age of the Defendant. The Defendant is a man appar- 
ently of the age of twenty or twenty-one. No one would for an 
instant think him to be under sixteen. The Act of Assembly 
was read by counsel of the Defendant and for the Common- 
wealth, and the Court also in its charge referred to its provisions 
and in a general way instructed the jury that the Commonwealth 
must show that the Defendant was guilty of the crime beyond a 
reasonable doubt. The Defendant being in Court the jury had 
the means of ascertaining by their inspection of him whether he 
was of the age of sixteen or not. Whilst he did not testify he 
may be said to have been "in evidence.*' How could (in any 
case) the Commonwealth prove the age of a Defendant where be 
does not testify ? Can the Commonwealth call experts? The 
jury axe just as able from their common experience to judge the 
age of a person as any experts. We can, by looking into their 
mouths, determiue the age of horses, but I know of no method 
of determining the age of persons except by their general appear- 
ance. 

We can easily imagine the cas« of some entile stranger com- 
ing into this jurisdiction and having connection with a girl un- 
der the age of sixteen. If the Commonwealth were compelled to 
prove his age by some certain evidence the charge would fall. 
This would be an absurdity. 

The attorney for the Defendant has referred to the case of 
Commonwealth vs. Goodheart 23 C. C. R. 65. I agree that the 
answer of the Court in that case was a correct statement of the 
law except that I would hold that in ascertaining whether the 
the Defendant is of the age of sixteen years or upwards, the jury 
may take into consideration his appearance always giving the 
Defendant the benefit of any reasonable doubL 

In a number of cases in the criminal courts it has been 
held that after a verdict even if the locality of the crime was 
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not pcoven so as to bring it into the proper venue, it was cored 
by verdict. 

Commonwealth vs. Bubnis 197 Pa. 542. 

Commonwealth vs. Gniley 45 Pa. 393. 

Now November 23, 1903, the motion for a new trial is 
refnsed and the motion in anest of judgment b overruled. 



Cope vs. Cope. 

Practice— IHverct'-Proof that Respondent can not be found, 

A nUe of Cooit provided that bo M«tter in Divoice riidl proceed to take depo- 
sitiooa vnleM he it satisfied bj doe pr^f tbtt notioe hat been gifon to the Respond- 
ent and if the Respondent can not be found tiben pioof that sndi notioe has been 
posted in a ooaspiraoQS place in the Prothonotary's office shall be svffident. 

Held^ tet wheve peisonal setrioe wsa not had, befon notice in te office of 
the Prsihenotoiy can be ssgatded as snffident, tere aiiist appear npon te record 
some proof tet Respondent can not be foand 

In the Court of Common Pleas of Lehigh County. Stella 
M. Cope vs. John J. Cope. No. 49 April Term, 1904. In 
Divorce. Report of Master and Examiner recommending a 
dec r ee. Referred back to the Master and Examiner. 

Erdman and Diefenderfer for LibeUant. 

Trexler, P. J., June 6, 1904. Section 4 of the Rules of 
Court 18 provides, that no Master in Divorce shall take depoai- 
tioas unless he is satisfied that notice has been given to the 
Respondent. If the Respondent can n$i he/tmnd then proof that 
such notice has been placed in a conspicuous place in the office 
of the Prothonotary for five da3rs shall be sufficient. 

I have again and again called the attention of masters here* 
tofiore appointed in cases where personal service was not had that 
before notice posted in the office of the Prothonotary can be 
regarded as sufficient there must appear upon the record some 
proof that the respondent can not be found. 
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I oftB find nothing in the report of the master showing that 
any effort was made to find the respondent. If thete is any 
proof, counsel may call my attention to it. 

Now June 6, 1904, the matter is referred back to the master 
and-examiner in order that the omission may be corrected if the 
facts warrant. 



Bbck's Appbal. 

Taxation of Morigaget-^Act June 8^ iS^i^ P, L, isi. 

A mortgage hdd at indemnity only to secure t future poistUe and conliDgent 
liabilxty for endorsementB in a national bank by the mortgtgee for tbe mortgagor is 
not the Mbject of assessment and taxation, in the hands of the surety, an^ defaolt 
is made by the Sfindpal in the payment of his indebtedness. 

In re appeal of Granville J. Beck from the .decision of 
County Commissioners in refusing to strike dff assessment of a 
state tax on a mortgage given by Robert Gi^jfJi^^xly and Wil- 
liam J. Wnnderly ;to Appellant as security again^^. contingent 
liability as endorser. In the Court of Common Plea$ of, North- 
ampton Coanty, No. 54 June Term, 1904. . ..yi .•.- 

C. F. Smith, for Appellant. ^* '^'•''^ 

P. C. Evans, for County Commissioners. 

The opinion of the court was delivered by 
Scott,' J.— The moftgfage which is the subject of this assess- 
ment, although an absolute undertaking by its written terms/ 
may be shown by parol evidence attaining the full standard of 
proof for equitable relief between the parties to* have been in- 
tended as indemnity only against contingent future loss for en- 
dorsements. Xippincott v$. Whitman, 83 Pa., 244; 'Kutz*s Ap- 
peal, lob Pa., 75. The mortgagors and mortgagee together as- 
sert it, and so I find the fact. As the discounts for successive 
renewals of the notes given for the loans are paid by the debtors 
to the bank, no interest demand arises at present on this otjliga"* 
tion. But this condition alone would not exempt it from tax- 
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ation. Peny County vs. Ttontman, 144 Pa., 361. The other 
contentioa for relief of the holder maintains that a mortgafi;e 
given as collateral and to secure a lien, solely for protection, is 
not taxable. The first section of the Revenue Act of June 8, 
1891, P. L. 231, enumerates inter alia, as the objecits of tax- 
ation, *'A11 mortgages, all mone3rs owing by solvent debtors, 

a 

whether by promissory note or penal or single bill, bond or judg" 
ment; all articles of agreement and accounts bearing interest,'' 
. . . except shares of stock in any corporation or limited 
partnership liable to the capital stock tax imposed by the twenty- 
first section of this act . . . Provided that this section shall not 
apply to bank notes, or notes discounted or negotiated by any 
bank or banking institution, savings institution or trust com* 
pany*** 

The phrase ' * all mortgages ' ' with its context implies that 
the taxable obligations are those only which represent some 
indebtedness. Prima fade, for the purpose of assessment every 
such evidence of a debt is to be taken at its face value. But 
when it is proven that the '' mortgage is bad, or the obligor is 
not solvent, the debt is not taxable," Com. v. Del. Div. Canal 
Co., 123 Pa., p. 624. It is immaterial that they are not inteiest 
hearing except they be articles of agreement or accounts. 

This mortgage in question stands at present for no debt, 
but secures the appellant against possible future loss, if the 
actual debtors make default in their liability to the Second 
National Bank of Nazareth. When that contingency occurs, 
the mortgagee becomes their creditor, and the instrument itself 
a subject of taxation. 

The bank is an incorporated instituttoa under the laws of 
the United States, and by the proviso of the Act of 189 r, above 
cited, the discounted notes, held by it, the endorsements of 
which the mortgage protects, are not taxable by the ordinary 
methods of assessments, but the indebtedness is not exempt, for 
a tax is imposed upon its capital stock by the twentieth and . 
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twenty-fixst sections of the same act, ^* into the valne of which 
the notes discounted or negotiated enter/' Com. v. McKean 
Comity, 300 Pa., p. 336. 

In Fox's Appeal, ii3 Pa., 337, it was decided that a tax 
upon the capital stock of a corporation was a tax upon its prop- 
erty and assets, as evidences of a debt. If the mortgage, there- 
fore, was held for the tax in the hands of the mortgagor, the 
amount of it would be the subject of double taxation for the 
use of the state. 

In Com. V. McKean County, supra, it was determined that 
the exemption in the Act of 1891 of discounted notes from 
assessment for state tax and collection in the usual manner by 
the county commissioners, was not applicable to an unincorpor- 
ated bank, but it is plainly implied and assumed in the decision 
of that question that the judgments and mortgages which were 
held by it as collateral were not to be taxable in addition to the 
amount of notes discounted, the payment of which they were to 
secure. The debt itself is not taxed twice, whatever may be 
the written evidence of its existence. This conclusion was 
reached in Allegheny Co. Com. v. Kelly, 8 Dist. R., 290, but 
some different reasons were given for it. 

Now, June 27, 1904. The appeal is sustained, and the tax 
assessed on said mortgage is stricken from the duplicates for the 
year 1904. 

Reported by H. D. Maxwell, Esq., Eatton, Fa. 



Amelia Pritz vs. Dr. Danisi* P. Buchm an. 

Tht Defendant in a breach of promise suit unable to paya indgment lecofeie d 
against him is not leqnixed to nndergo imprisonment for sixty days before applying 
for the benefit of the insolvent laws,[iinle88 the promise was obtained by him tibrotfg^ 
fraud or deceit. 

Action for damages for t^reach of promise to marry. No. 
32 June Term, 1894, C. P. I^ehigh County. February 6, 1895, 
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judgment against Defendant for $2,000 on award of arbitrators, 
nnappealed from, and capias ad sat. issued. Defendant, taken, 
tenders bond to apply for the benefit of the insolvent laws and 
moves for his discharge without having undeigone actual im- 
prisonment for sixty days. 

Evan Holben, for the Defendant making the motion, cites 
Sections x6 and 17, Act i6th June, 1836; Section i. Act 12th 
July, 1842; 50 I^eg. Int., 421 : 2 D. R., 369; xo Lane. 57 and 
4x4; 10 Phila., 8z ; 12 Lane, 201 ; 6 Barr^ 445 ; 2 ?• L. Jm 75 • 
I Chester Co. 482 ; 2 Phila., 391. 

A. G. Dewalt and James L. Schaadt, for Plaintiff, contra, 
cite Act 1 2th July, 1842. 

Albright, P. J., July t, 1895. Petitioner was taken into 
custody under a capias ad satisfaciendum on a judgment for the 
Plaintiff in an action for breach of promise of marriage ; he now 
seeks to be discharged under the insolvent laws. Plaintiff's 
counsel urge that he must first undergo sixty days' imprison- 
ment ; that fraud or deceit has been shown. 

Plaintiff sets forth in her statement of cause of action that 
Defendant had promised to marry her ; that she was ready and 
willing to marry him, but that he refused to perform his said 
contract. 

It is not alleged in this proceeding that there was imposi- 
tion in the contract — ^that he by fraud or deceit obtained her 
promise to marry him. 

As to the breach of the promise. His refusal or failure to 
perform his contract is what she complains of. There could in 
fact be no fraud or deceit as to that. The bare failure to marry 
gave her a cause of action. 

The Court adopts the views of Judge Allison in Craig's 
case, 2 Phila. R., 391. 

Upon making an assignment, the Petitoner will be dis- 
charged. 
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Trust Co. vs. Mauch Chunk, Etc., Ry. Co. bt Ai4% 

Foreclosure Proceedings— Bill in Eguiiy—Sale—Adveriisemeni-^Rights 
of Bondholders as Purchasers— Fraud in Issuance of Bonds— Act of May 7, 
1887^ P, L. g4^Act of Ftbruary g^ igoi, P, L.s 

In fonclotiire proceedings by biU in equity, the power to prescribe the notice of 
the sale which is to be given is a necessary incident to the exercise of inriadiction ; 
and where the sale is advertised as directed in the decree no exception based on the 
fact that the property was not advertised in the connty in which it is located will lie. 

Frand can not be impatsd to t|ie managers of oorpoiatioAS acting within ^ 
scope of the powers and discretion conferred upon them. Only personal frand can 
have the effect of postponing them as creditors. 

Where a. confirmation of a sale of oorporate psoperty Is songht to be denied and 
the sale set aside on the ground that the holders of bonds were not entitled to reoelfi as 
purchasers, the inquiry is not at all whether the bonds presented in part payment of 
the purchase money by the purchasers were originally loquired or are held by per- 
sons who made mistakes, who ran the company into the ground, or even in some 
undefined way may be suppcsed likely to have profited at its ezpensev but whether, 
as to any of the bonds issued to or held by them, it has been shown that they were 
obtained fraudulently without consideration. 

Where corporation bonds were issued subsequently to February 9, 1901, th^ 
restriction upon the right to issue bonds as provided by the Act of May 7, 1887, P. 
L. 94, Section 3, need not be observed as said restriction was abrogated by the Act 
of February 9, 1901, P. L. 3. 

In the Court of Common Pleas of Lehigh County. West 
End Trust Company, Trustee, vs, Mauch Chunk, Lehighton an4 
Slatington Railway Company. In equity. No, 5, April Term, 
1904. Exceptions to confirmation of sale held uuder a di^iei^ of 
foreclosure. Exceptions dismissed and sal^ confirmed... 
The exceptants filed the following exceptions : 
FiiBt : The said terms and conditions of said sale provided 
that if the purchaser or purchasers are holders of bonds, and 
unpaid coupons or either secured by the mortgage of said rail*^ 
way company to the West End Trust Company, Trustee, he or 
they m^y receipt to the said tnistee and commissioners for the 
dividend of said balance of purchase money payable on said 
bonds and coupons or either, and the sums thus receipted for 
shall be considered as paid in cash on accQunt of the purchase 
money. In computing said dividend the order of priority, as 
between said bonds, coupons, and^ interest as established by 
decree of foreclosure in the aforementioned clause, shall he 
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observed. The bonds or coupons thus offered in payment of 
the purchase money shall be delivered to the said trustee and if 
not paid in full out of said balance shall be returned with the 
dividend stamped or otherwise marked thereon. 

That the said property as appears by return of said sale was 
purchased for the bondholders by J. M. Dreisbach, Andrew 
Keck, H. C. Trexler, their committee, for the sum of $150,000. 

Second: That exceptant is informed and believes that there 
have been improperly, illegally and fraudulently issued bonds 
of the said company amounting to over $167,000 which bonds 
are intended to be deposited and used in payment of the said 
purchase money under said terms and conditions of sale. 

Third: That the said West End Trust Company without 
legal authority delivered to E. H. Renninger, trustee, bonds of 
said company amounting to $324,000 which bonds were disposed 
of by said trustee and no record made on the books of the com- 
pany of the proceedings, which bonds are intended to be 
deposited and used in the payment of the said purchase money 
under said terms and conditions of sale, and are to participate 
in the distribution of the fand. 

Fourth: Exceptant is informed and believes that the funds 
realized from the sale of said bonds were not put into the treasury 
of the company and were not used in the construction of the 
said road or for the payment of the debts of the said company, 
as provided for by the terms of the mortgage under which said 
bonds were issued. 

Fifth; The said trustee failed to give proper and legal 
notice of said sale in not advertising the same in the County of 
Carbon wh^e the property is located and operated, and contrary 
to the requirements of said mortgage. 

Sixth: The said trustee did not advertise the real estate pur- 
chased by said railway company, in its possession and upon which 
is erected their power house and car bam and othesimprovements. 

Seventh: That the said trustees unlawfully advertised real 
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estate to which the said company had no title and as the result 
of said advertisements notices were given at the sale which 
yonr exceptant is informed and believes affected and interfered 
with the biddin)^. 

Eighth: That by reason of the said nnlawfnl advertisement 
the price realized, to wit: $150,000, was wholly inadequate for 
property valued, on the 4th of February, 1903, by a committee 
of auditors appointed by said company to audit said accounts, 
at $1,244,917.14 and by appraisers, appointed by this Court on 
the 27th of April, 1903, at $401,580.38. 

Frederick Bertolette, James S. Biery, and Nathan M. Balliet 
for exceptants. 

Reuben J. Butz for the West End Improvement Company 
and certain bondholders. 

Endlich, J., 23rd Judicial District, specially presiding, 
August 16, Z904. Upon bill filed by the plaintiff in this case, 
trustee in the mortgage given by the defendant company, 
and answers by defendants therein admitting its allegations, a 
decree was made on February 25, 1904, ordering among other 
things that the property described in the bill as covered by the 
mortgage be sold, the purchasers to pay a certain portion of the 
amount bid immediately upon the sale and the remainder in 
thirty days after confirmation thereof; provided that as to this 
remainder, if they be the holders of the bonds secured by the 
mortgage, they might receipt for the dividend distributable 
thereto in lieu, to that extent, of payment in cash. To this order 
of sale return was made on April 19, 1904, setting forth 
that the property had been sold a few days before to certain 
parties for $150,000 ; that the down payment required had been 
made by them ; that the purchasers claimed to be the holders of 
bonds secured by the mortgage ; and that they offered to deliver 
and receipt for the dividend payable thereon — ^and praying for 
confirmation of the sale, etc. An order of confirmation nisi was 
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theieapon made, to become absolute on May 9, 1904. In the 
meanwhile exceptions were filed by John Seaboldt, of the firm 
of J. & H. Seaboldt, a general and judgment creditor of the 
railway company, and on the following day by Charles A. 
Hauk, a holder of bonds secured by the mortgage foreclosed. 
The exceptions are the same in both instances. 

One of them is based upon the fact that the sale was not 
advertised in Carbon County where the property of the defend- 
ant company is located. It was, however, as the return shows, 
advertised as directed in the decree. There is not and cannot 
be, under the Acts 5 May, 1876, P. L. 123, and 23 March, 1877, 
P. L. 32, as amended by Act 24 June, 1885, P. L. 151, any 
question of the jurisdiction of the Court. The power to pre- 
scribe the notice to be given is a necessary incident to the exer- 
cise of such jurisdiction : See Columbia Bor., 163 Pa. 359. The 
provisions contained in the mortgage itself as to notice of sale 
by the trustee therein refer to a sale without foreclosure or 
judicial decree and are therefore not controlling* 

Another exception complains of the omission to advertise 
certain property alleged to belong to the defendant company, 
and still another of the inclusion in the sale of certain property 
alleged not to belong to it. In both of these particulars the 
trustee pursued the decree of foreclosure. That decree, before 
being made, was submitted to counsel for the exceptants for 
such suggestions and criticisms as they might feel called upon to 
make concerning both its form and contents. No objection 
having been made to the omission or inclusion of the properties 
in question, and neither the impropriety of the one nor the mis- 
chievous tendency of the other in point of fact being at all 
apparent, there seems to be nothing in these exceptions. 

Neither, upon familiar principles, does the allegation of 
inadequacy of price without anything more constitute a reason 
for disapproving of the sale. 

There thus remain only those exceptions which involve the 
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charge of improper, illegal and fraudulent issue and holding of 
bonds offered in payment of part of the purchase money and 
the objection to their receipt for that purpose. Both the plaintiff 
and the purchasers have filed what are termed answers to the 
exceptions, in which they, among other things, deny this 
charge. Depositions covering over 500 pages have been taken, 
on the one side to substantiate, on the other to disprove it. On 
the basis of these depositions, the Court has been asked to make 
ninety findings of fact and a number of conclusions of law. But 
this is not the " trial '' of a case to which rules 60, et seqq., of 
the new Equity Rules are at all applicable. The Court is here 
called upon simply to determine a question preliminary and 
incidental to the consummation of a sale already decreed upon 
certain terms, viz., whether the evidence submitted of fraud and 
illegality in the issuance and holding of certain bonds offered in 
part payment by the purchasers in accordance with said terms, 
is such as to warrant their rejection. Of course, the burden of 
supporting such charge is upon the exceptants. Nor, so far as 
the allegation of fraud is concerned, can it be regarded as sup- 
ported by evidence of circumstances such as might be expected 
if there was fraud and yet are consistent with innocence : Mead 
vs, Conroe, 113 Pa. 220, 228. It is just there, as an examina- 
tion oi the depositions abundantly shows, that the trouble about 
the exceptants' case lies. There were losses, and there may 
have been lack of judgment, possibly extravagance in the con- 
struction and management of the railroad. There certainly was 

a degree of informality in the way in which its affairs were con- 
ducted and its finances looked after, and some looseness in its 

bookkeeping. There is a confusing, perhaps suspicious identity 

of individuals appearing at once as representing the company 

and as dealing with it. And there is a jingling of their 

individual and the company's corporate responsibility which at 

first blush is perplexing. From all this, the exceptants argue — 

and it is the sum of their contention — ^that it is beyond belief 



Trust Co. vs. Mauch Chunk, Etc., Ry. Co. et Ah. 89 

tho people chiefly concerned in all this should not have helped 
themselves out of the corporate treasury ; that, on the contrary, 
it must be assumed that hack of it all there was a carefully 
planned scheme to rob the company, etc. Yet it must be 
remembered that fraud is not thus to be imputed to the manag- 
ers of corporations acting within the scope of the powers and 
discretion conferred upon them, but that even an exhibition of 
stupidity so gross as to appear absurd and ridiculous does not, 
so long as it is honest, subject them to the charge of a personal 
or a legal fraud: Spering's App., 71 Pa. 11, 23-24; that only 
the former and not the latter can have the effect of postponing 
them as creditors: Ahl v. Rhoads, 84 Pa. 319; Assigned Bst. 
of B. & S. Assn., 202 id. 589 ; and that such fraud must always 
be affirmatively and distinctly proved: Snayberger v. Fahl, 195 id. 
336. The inquiry, therefore, in this case is not at all whether 
the bonds presented in part pa3rment of the purchase money by 
the purchasers were originally acquired or are held by persona 
who made mistakes, who ran the company into the grotmd, or 
even in some undefined way may be supposed likely to have 
profited at its expense, but whether, as to any of the bonds 
issued to or held by them, it has been shown that they were 
obtained fraudulently without consideration. On that inquiry 
it cannot be seriously contended that the depositions admit of 
any but a negative answer. The undeniable facts of the case 
as shown by the depositions are sufficient to explain the doubts 
arising from the circumstances above instanced consistently 
with an innocent intent on the part of those concerned in them 
and therefore to deprive them of any effect such as contended 
for by exceptants. 

The Mauch Chunk, Lehighton and Slatington Street Rail* 
way Company was formed by the merger under an agreement of 
March 11, 1901, of the Carbon County Electric Street Railwajf 
Company and the Slatington and Palmerton Street Railway 
Company— 4he one an existing railway, the other a name and a 
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franchise and very little besides. The new company having 
provided for a $600,000 bond issue, began the construction of a 
somewhat ambitious system, but, being unable to sell its bonds, 
promptly found itself without funds to meet its liabilities and 
without credit with banks, manufacturers, material men, etc. 
Practically the entire affairs of the company were committed to 
a so-called executive committe, the principal members of which 
were Hugh E. Crilly, John H. Pascoe and I. A. Sweigard, the 
latter the president and all directors of the company. Owing to 
a lack of corporate funds and credit, these persons from time to 
time advanced money for the needs of the company, frequently 
borrowed large sums upon their individual obligations, and (at 
least as regards Crilly) permitted materials and equipments 
furnished to the company to be charged to themselves personally 
and made themselves responsible for them. It is doubtless true 
also that in an important sense the work of construction was in 
the hands of Crilly and Pascoe, the nominal contractors being 
a son of the one and a nephew of the other, avowedly backed 
and directed by them. This arrangement, it seems, was brought 
about in consequence of the failure of other parties to show any 
willingness to take hold of the work. The result was that the 
three persons named virtually both financed and managed the 
enterprise. As collateral security for the obligations assumed 
by them personally for the benefit of the company, the latter's 
bonds were at the time pledged with the parties to whom those 
persons' notes were given, or who famished materials upon 
their credit, as also with such as were willing to accept the 
company's notes so secured. 

In the spring of 1902 there were thus pledged 282 of the 
bonds, and there were about $200,000 of liabilities maturing and 
pressing for payment. A number of persons, a sort of syndicate 
got together by Crilly and Pascoe, then agreed to take over 
sufficient bonds at 85 per cent, to relieve the company, insisting, 
however, upon the selection of an intermediary to receive their 
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money and see to its application to the company's debts, redeem- 
ing the bonds pledged and in turn delivering them to the pur- 
chasers. The proposition being agreed to by the company, the 
person chosen for this purpose was K. H. Reninger. The total 
number of bonds coming into his hands was 324, 282 that had 
been pledged and were by him redeemed ; 20 from the West End 
Trust Co.; and 11 each from John H. Pascoe and Hugh K. 
Crilly. Of all these bonds Reninger sold for cash 286, (Crilly 
and Pascoe being large purchasers) realizing $243,968.87, and 
at the company's direction delivered 20 to I. A. Sweigard, who 
placed 1 1 as collateral to his personal note of $6500, the proceeds 
of which had been used to pay coupons due November, 1902, 
and returned 9. The latter, with 18 others, Reninger handed 
back to the Trust Company. 

Out of the proceeds of his cash sales Reninger discharged 
liabilities incurred by the company or by individuals in its be- 
half and for its benefit, aggregating $221,167.70, for most of 
which its bonds had been put up as collateral, thereby redeem- 
ing them, paid $64.80 for revenue stamps, and satisfied pay-rolls 
due by the company to the amount of $22,736.37. 

The 22 bonds that came into his hands from John H. 
Pascoe and Hugh E. Crilly represented 11 bonds given to them 
and II given to another (Philadelphia) party without present 
consideration, but for certain purposes beneficial to the company 
to be accomplished thereafter, which purposes never were 
accomplished. The Philadelphia party refusing to return the 1 1 
bonds held by it, John H. Pascoe and Hugh E. Crilly, having 
been instrumental in the transaction, felt bound to see the entire 
number restored to the company, and besides returning the x c 
given to them made up the remaining 11 out of their own 
holdings. 

Crilly 's present holdings consist of one bond held by him 
and five placed with him by the company as collateral to its 
note for $3378 given him for money advanced. The remaining 
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86 of his bonds have been pledged by him and are held by othexs. 
He also appears as an unsecuxed creditor of the company for 
upwards of $15,000 additional to the note mentioned. Nor is 
there proof of a single bond having been issued to him or ob- 
tained by him fraudulently or without consideration. 

The estate of John H. Pascoe presently holds one bond, 
while 34 are held in pledge by others. That any of these came 
to him through fraud or without consideration remains entirely 
unproven. 

I. A, Sweigard holds 11 bonds originally pledged as col- 
lateral to his note, as already stated, and since bought in by him, 
and one additional bond his acquisition of which is under the 
evidence neither shown to have been for value nor impeached as 
without consideration. 

H. C. Trexler purchased for cash from Reninger 40 bonds, 
and sold 20 of them to J. H. Terrell. 

The purchasers at the sale of last April represent, besides 
themselves and the persons just named, a body of bondholders, 
controlling, as owners or pledges, 160 bonds. The exceptions 
specifically speak of but something over 167 as having been is- 
sued without consideration, etc., naming the persons above men- 
tioned as holders of such. That the remainder were parted with 
for value is not disputed. If, however, any of the bonds repre- 
sented by the purchasers were fraudently obtained, or if the. 
money realized from the sale of any of them did not go for the 
payment of the company's debts bindingly, though perhaps ii^ 
some instances improvidently incurred, there is nothing in the 
evidence to prove it — the 1 1 bonds given to the Philadelphia 
party having been replaced by bonds purchased for value. 

It r'is; impossible, therefore, to sustain the exceptions 
founded on this allegation. 

It is claimed, however, that the 324 bonds delivered to Ren- 
inger were delivered to him without legal authority, (the mort- 
gage stipulating for delivery of the bonds by the trustee named 
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in it to the treasurer of the company,) and that, therefore, the 
holders of the 286 bonds sold by Reninger are not to be treated 
as lawfully in possession of them, nor permitted to turn them in 
as part payment of the purchase price. It is evident that the 
stipulation referred to was for the protection of the company 
and might be waived by it. That it was waived by the assent 
of the company to the arrangement, long since fully executed, 
constituting Reninger the custodian of the funds contributed by 
the syndicate and the custodian and distributor of the bonds 
redeemed by him therewith and resold can admit of no doubt. 
Moreover, it is to be remembered that the stipulation applies to 
the original issue of the bonds by the trustee, not to any subse- 
quent dealing with them. All but 20 of the bonds that came 
into Reninger's hands had already been in others, having been 
certified by the trust company according to the provision of the 
mortgage ; and he returned 27 to the trustee. 

That the money realized by Reninger from the sale of bonds 
was not, or at least only in part, turned into the company's 
treasury is, under the circumstances, quite insignificant. The 
bonds were nearly all pledged when the money was paid to 
Reninger. He had to have it to redeem them. It was paid 
him on condition that he would see to its proper application. 
There was no room for a transfer of the funds to the company 
and by it to the creditors who held the bonds. Such a method 
would have violated the trust Reninger had assumed. So long 
as the money went to pay corporate liabilities, the want of what 
must, under the circumstances be regarded as a mere formality is 
of no substantial moment. 

What has been said would seem to dispose of the except 
tions, understanding them as they are drawn. But it is con- 
tended that they are broad enough to impugn the legality of the 
entire bond issue upon statutory grounds. How such an objec- 
tion can be made by a party excepting by virtue of his standing 
as a bondholder, it is not easy to see. But let it be granted 
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that the other exceptant might raise and has raised the question. 

The contention is that the bond issue was void under Act 7 
May, 1887, P. L. 94, Section 3, so declaring bonds issued by a 

corporation before the full amount subscribed of its authorized 
capital stock shall have been fully paid for, or in excess of its 
fully paid capital stock. As conclusive"evidence that the stock 
of the defendant company was never paid for, a minute of May 
5, 1902, of the Board of Directors is referred to, providing for 
the sale of the bonds at 85 with a bonus of stock to be given 
with evexy bond sold up to 334. It appears, however, that the 
stock offered as a bonus was not at the time owned by the 
company, but was contributed by its holders for the purpose and 
hence the mere fact of such an arrangement having been made 
or consummated is altogether inconclusive. Originally aU this 
stock was issued under the merger agreement to the stockhold- 
ers of the merged companies in exchange for their previous hold- 
ings therein. Under the ruling in Com. vs. R. R. Co., 10 Distr. 
Rep. 363, the stock thus issued may have been a lawful basis, 
even under the Act of 1887, for the issue of bonds to its full 
amount. But it will be observed that both the merger agree- 
ment and the '.issue of the bonds here in question were some 
months subsequent to the passage of the Act 9 Feb. 1901, P. L. 
3, by which, as held in the case just cited, the restriction upon 
the right to issue bonds by reference to the paid up capital of 
the company was wiped out. Of course, the statutory test of the 
legality of the Defendant's bond issue is the Act of 1901, and 
not that of 1887. Nor, in the absence of alleged and proven 
violation of the provisions of the governing enactment, can any- 
thing be presumed to have been omitted which it was necessary to 
do in order to comply with the same. The decisions in Com. v. 
Ry. Co. i29«Pa. 405, and Cheetham t^.'McCormick, 178 id. 186, 
relied on by exceptants, if otherwise applicable, cannot, because 
involving the Act of 1887, be decisive of the questions here 
raised. 
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It seems unnecessary, in view of the conclusions thus 
leached, to discuss the peculiar rights of bona fide holders for 
value of corporate bonds: see Mason v. Prick, 105, Pa. 162, the 
presumption of bona fide holdership for value as applicable to 
transferees of coupon bonds generally : see Gibsen v. Lenhart, 
loi id. 522, .527 ; or the claim of pledgees for collateral 
security to be regarded as holders for value, see Gibsen v. 
Lenhart, iii id. 624. 

Thus far the exceptions filed on May 6 and 7, 1904, by J. 
and H. Seaboldt and by Hauk have alone been mentioned. 
Additional exceptions were filed on May 14, 1904, by the 
Christensen Engineering Co,, and on June 11, 1904, by Henry 
Miller and J. and H. Seaboldt, these three parties being credit- 
ors to amounts footing up less than $3500 and allowed on their 
petitions to intervene. Of these exceptions, all cut over the 
same last, some allege the illegality of the bond issue under the 
Act of 1887 for want of sufficient paid-up capital, and are dis- 
posed of by what has already been said on that subject. Others 
attack both the stock and the bond issue on the ground that 
they contravened the prohibition of Section 7, Art. XVI, of the 
Constitution, and the legislation passed to enforce the same. 
The evidence submitted does not, as appears from the foregoing 
discussion, sustain this allegation. The remainder allege certain 
matters as grounds for claiming a preference due the exceptants 
in the distribution of the proceeds, of the sale. Their merit and 
effect in this aspect may be appropriately considered and given 
due operation in the distribution to be made hereafter: see 
Rhoads v. Ahl, 84 Pa. 319, 327. They ought not to stand in 
the way of a confirmation of the sale upon the terms of the 
decree of foreclosure. The amount paid down in cash, |i 8,000, 
is ample to secure the exceptants in any rights of preference of 
distribution to which they may be entitled, 

And now, August 6, 1904, the exceptions to the return of 
sale are dismissed and the sale is confirmed absolutely, to be 
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consummated upon the terms prescribed by the decree of Feb- 
ruary 25, 1904, as prayed for in said return of sale : this order 
not to prejudice the right of the several exceptants to raise, on 
distribution of the proceeds of said sale, such matters and 
questions involved in their several exceptions as relate to their 
alleged right to be preferred in the distribution to the extent of 
their claims over the holders of bonds or any of them. 
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Equity-^Jurisdidum'-BUlfor Quieting of TUU-'Construcium of WiU. 

A bill ia eqsity ndted that the Defendant! claimed an eatate in remainder of 
certain property in the poaaeiiion of the oratora. The rights of bo& Plaintiffi and 
Defendant! wexe granted and fixed by the will of a common ancestor. The bill in 
eqnity prayed for a decree to qoiet the tide and fliat the Defendants had no rig^t or 
interest in die premises in question and that the right, title and estate to Ae prem- 
ises in question was Tested, by the force*and operation of said will, in the Plaintiffs, 
absolvtely and in fee simple. Held^ that a conrt of equity had no jarisdiction. 

In the Court of Common Pleas of Lehigh County. Maria 
B. Arnold and William Arnold, her husband, Martha A. Meyer 
and Albert A. Meyer, her husband, and Bmmaline Domey vs. 
Henxy W. Domey, Katie E. DeLong, Benjamin P. DeLong her 
husband, William H. Domey, Katie Ellen George, a minor 
child of Maxy George, James Garfield Domey, Charles Domey, 
Edwin Domey, a minor son of Henxy W. Domey. No. 3, 
January Term, 1904. In equity. Bill in equity to quiet title. 
On demurrer by the Defendants, bill dismissed for want of 
jurisdiction. 

Inter alia, the bill recited, that : 
4. That said William Domey, in his last will and testament, 
dated the i8th day of September, A. D., 1880, and duly proven 
before the Register of Wills of said county of Lehigh, on the 
nth day of April, A. D. 1881, a fall copy whereof is hereunto 
appended, marked Exhibit ''A'' and made part of this bill, 
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devised said messuage, tenement and tract of land, as follows, 
to wit: '*I give and bequeath unto my daughters, Maria B. 
and Massy Ann, all that certain messuage, farm and tract of 
land; situate in South Whitehall Township, Lehigh County, 
bounded by lands of John Biery, Joseph Reichard, Prank Butz's 
Estate and others, containing seventy-six acres, more or less, to 
have and occupy the same for and during their natural lives and 
the survivor of them, and should my said daughters Maria B. 
and Massy Ann both die leaving no issue, the said farm shall go 
and descend to my son Henry W. Domey and Kmelina, and 
after their decease to their heirs should the said Kmelina die 
leaving no issue, her portion shall go to my son Henry W. and 
after his decease to his heirs.'' 

5. That after the decease of said testator, his said widow 
and said Plaintiffs continued in possession of said premises, and 
received and enjoyed all the rents, issues and profits, and paid 
the taxes thereon, to the time of the death of said widow of said 
testator, to wit: the nth day of March, A. D. 1884; and from 
thence to the day of April, A. D. 1903, the said Plaintiffs 

continued to occupy said premises jointly, and received and 
enjoyed the rents, issues and profits thereof, the said Kmelina 
Dorney residing with her said two sisters, Maria K. and Martha 
A., as a boarder on said farm, and that on the day and date 
last aforesaid, the said Albert A. Myer and Martha A. his wife 
removed from said premises, but have hitherto received and do ' 
now continue to receive their share of the rents, issues and 
profits of said farm, the same being cultivated by the joint lessee 
and tenant of said Maria B. Arnold and Martha A. Myer, and 
being also jointly occupied by said lessee and said Maria B. 
Arnold and Wm. Arnold, her husband, and Kmelina Domey. 
Neither said Henry W. Domey nor any others of said Defendants 
have now, or ever had, actual possession of said premises. 

6. That, as to said Rebecca Plexer, the said testator in 
his last will and testament provided and directed as follows, to 
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wit : *• Ninth — I give and bequeath unto my daughter Rebecca, 
wife of David W. Flexer, the sum of three hundred dollars pay- 
able unto her after the death of my said wife Mary Ann, this 
sum with the amount already received, about ten thousand dol- 
lars including interest, shall be her legacy in full,** and he gave 
her no other or further bequest or devise, and said legacy of 
I300 was paid to said Rebecca Flexer in full immediately after 
the death of her said mother. And on or before the day of 

March, A. D. 1903, she, the said Rebecca Flexer, also died, 
intestate and leaving no issue. Said Rebecca Flexer could hear 
and speak. 

7. That said Henry W. Domey and the other Defendants, 
now set up, claim and allege, that the said Maria E. Arnold and 
Martha A. Meyer, two of said Plaintiffs, have only estates for 
and during their joint lives and the survivor of them for life, in 
and to said messuage, tenement and tract of land, and no more, 
and they claim and allege further, that after the decease of said 
Maria E. Arnold and Martha A. Myer, (if they die without 
issue), he, the said Henry W. Domey and Emaline Domey, 
aforesaid, will be jointly entitled during their joint lives to said 
farm and premises, and after the death of said Emaline Domey, 
if she die without issue, he, the said Henry W. Domey and his 
heirs will be the owners in fee simple of said farm and premises, 
to the exclusion of said Maria E. Amold and Martha(A. Myer, 
their respective husbands, heirs and assigns. 

8. That your orators verily believe, claim and aver, that 
by force and operation of said devise to the said Maria E. Ar- 
nold and Martha A. Myer, the title and estate in and to said 
messuage, tenement and tract of land, in fee simple, is vested in 
them them the said Maria E. Amold and Martha A. Myer, two 
of said Plaintiffs. 

9. That by reason of the confidence which the said Maria 
E. Arnold and Martha A. Myer have, that they are the owners 
in fee simple of said premises, they and their said respective 
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htisbands have made valuable improvements on said premises 
amounting to several thousand dollars. 

lo. That by reason of the claim and allegations set up by 
said Henry W. Domey and said other defendants that he and 
they are the ulterior owners in fee simple of said tract of land 
and premises, they, the said defendants have cast a cloud upon 
the title of your orators, the said Maria B. Arnold and Martha 
A. Myer, which they have in and to said premises, that prevents 
them from selling or disposing of said premises and from making 
such other profitable use and disposition thereof as otherwise 
they could and would do, and all this to their great disadvan- 
tage and loss. 

Your orators being in actual and legal possession of said 
premises as stated, averring that they have no adequate remedy at 
law for the inconveniences, injuries and damages which they are 
now suffering and the consequences which are threatened as 
aforesaid, respectfully pray : 

41. That for the purpose of quieting title this Honorable 
Court will decide and make a decree, that neither the said 
Henry W. Domey nor any of said Defendants has or have any 
title to or right or interest in said messuage, tenement and tract 
of land. 

S. That the right, title and estate in and to said premises 
is now vested, by the force and operation of said last will and 
testament of said William Domey, deceased, in said Maria E. 
Arnold and said Martha A. Myer, two of said Plaintiffs, abso- 
lutely and in fee simple. 

c. That this Honorable Court, will by preliminary injunc- 
tion until final hearing, and then by perpetual injunction, re- 
strain and enjoin the said Henry W. Domey and said other 
Defendants, and all his and their heirs, executors, administrators 
and assigns from bringing or maintaining any action or actions 
at law, or in equity for the recovery of said premises, against 
the said Maria B. Arnold and Martha A. Myer or either of 
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them or their heirs» executors or assigns, for ever. 

d. For such and further relief as to equity and justice 
belongs. 

The. Defendants demurred, alleging: 

1 . The Court has no jurisdiction to entertain the bill. 

2. The bill sets forth no facts entitling the Plainti£B3 to the 
relief prayed for. 

James S. Biery for Plaintifis. A bill in equity is the proper 
remedy. 2 Am. and En. Enc. (ist Ed.) 298,308,309. Dull's Ap- 
peal, 113 Pa. 516; Slegelw. Lauer, 148 Pa. 237; Stewart's Appeal, 
78 Pa. ^S ; Wilson vs, Getty, 57 Pa. 266 ; Eckman vs, Eckman, 
55 Pa. 269 ; Kennedy vs. Kennedy, 43 Pa. 417; Big Mountain 
Improvement Co.*s Appeal, 54 Pa. 372; Yonkers & Co. vs. 
Warden et al., 8 Pa., Supr. 395 ; Haines's Appeal, 73 Pa. 169; 
Kirkpatrick vs. McDonald, 11 Pa. 387 ; Bussier vs. Weekey, 11 
Supr. 479; Bispham's Equity, Sec. 484; Bierbaum's Appeal 
107 Pa. 14; Harper's Appeal, 109 Pa. 9; Brush Electric Co.'s 
Appeal, 114 Pa. 514; Volmer's Appeal, 61 Pa. 118; Act of 
June 10, 1893, P. L. 415 ; UUom vs. Hays, 204 Pa. 305 ; Canal 
Co. vs. Grant, 169 Pa. 347; Williams vs. Leech, 28 Pa. 89; 
Guthrie's Appeal, i Wr. 9 ; Dodson vs. Ball, 60 Pa. 492 ; De- 
vine's Estate 199 Pa. 256 ; Neglee's Appeal, 33 Pa. 89 ; Blair zv. 
Sup. Council, etc., 208 Pa. 266. The title of Plaintiffs is one of 
fee simple. Baughman vs. Baughman, 2 Yeates, 410; Act of 
April 27, 1855, P. L. 368 ; Auman vs. Auman, 21 Pa. 344. 

Title under supervisorship at common law. Williams on 
Real Property, (5 Ed.) 133; i Wash, on Real Property, 413; 
By Statute. Act of March 31, 1812, P. L. 259 ; Bambaugh vs. 
Bambaugh, 11 S. & R. 191 ; Jones et al. vs. Cable, 114 Pa. 586 ; 
Arnold vs. Jack's Executors, 24 Pa. 57; Yard's Appeal, 86 
Pa. 125 ; McVey vs. Latta et al. 4 W. N. C. 524. 

Words of inheritance not necessary to pass the whole title. 
Act of April 8, 1833, P. L. 249 paragraph 9 ; Coles vs. Ayers, 
156 Pa. 197 ; Mitchell vs. Railway et al., 156 Pa. 645 ; Mc- 
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Ciillotigh'9 Heirs vs. Gilmoie, ii Pa. 370; Widener vs. Biggs, 
ir8 Pa. 374; Crookey vs. Dodds, 87 Pa. 359 ; Shirey et al. vs. 
Postlethwait et al., 72 Pa. 39 ; Shoomaker vs. Stockton, 37 Pa. 
461 ; Shinn vs. Holmes, 25 Pa. 142 ; HaU vs. Dickinson, 31 Pa. 
76. 

The settled rule of law will control, even when in conflict 
with intent of grantor. Stonch vs. Ziegler, 196 Pa. 489 ; Flick 
vs. Oil Co., 188 Pa. 317 ; Palethorp vs. Palethorp, 194 Pa. 408. 

The first taker is favored. Words of inheritance. Williams 
on Executors, Star Page 1261 ; Pitzwater's Appeal, 94 Pa. 141 ; 
Mickley's Appeal, 92 Pa. 517; HofiPs Bstate, 147 Pa. 636; 
Caldwell vs. Skilton, 13 Pa. 152 ; Biddle's Estate, 28 Pa. 59 ; 
Fahmey vs. Holzinger, 65 Pa. 388 ; McCuUough vs. Penton, 65 
Pa. 418 ; Eichelberger vs. Bamitz, 9 Watts, 447 ; Grimes vs. 
Shirk, 169 Pa. 74; Coles vs. Ayers, 156 Pa. 197; Vilsack'a 
Estate, 207 Pa. 611; Meig's Appeal, 62 Pa. 35; Kleppner vs. 
Lavery, 70 Pa. 70 ; Maurer zv. Marshall, 16 Pa. 377 ; Robinson's 
Estate, 149 Pa. 418; Cochran vs. Cochran, 127 Pa. 486; 
Mitchell vs. Railway Co., 165 Pa. 645. 

Edward Harvey for Defendants. The Conrt has no jttris* 
diction. 5 P. & L. Dig. of Dec. 8344 ; Slegel vs. Lauer, 148 Pa. 
248 ; Lick vs. Ray, 43 Cal. 83 ; Crooke vs. Andrews, 40 N. Y. 
549 ; 2 Am. & En. Ency. of L., 298,306,688 ; Story's Eq. Juris., 
Vol. 2, Par. 825-860 ; Bis. on Eq.. p. 502 ; Yonkers vs. Warden, 
8 Pa. Snpr. Ct. 395 ; Booker vs. Browning, 169 Pa. 18 ; Dull's 
Appeal, 113 Pa. 510; Ward vs. Dewey, 16 N. Y. 519; Cox vs. 
Clift, 2 N. Y. 118 ; Fleetwood vs. City of New York, 2 Sandf. 
475 ; Hatch vs. City of Buffalo, 38 N. Y. 276 ; ; Allen vs. City of 
Buffalo, 39 N. Y. 386 ; Monarque vs. Monarque, 80 N. Y. 320. 

The words of the will do not create in the Plaintiffs an 
estate tail and by force of the statute a fee simple. Bedford's 
Appeal, 40 Pa. 23 ; Cameron vs. Coy, 165 Pa. 290 ; Bacon's 
]fotate, 202 Pa. 535; Stoner vs. Wunderlich, 198 Pa. 158; 
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Romins vs, Quinlinen, 79 Pa. 333 ; Nicholson vs. Settle, 57 Pa. 
384; Nes vs. Ramsey, 155 Pa. 628 ; Eichelberger vs. Bamitz, 9 
W. 450; Taylor vs. Taylor, 63 Pa. 481 ; Hackney vs. Tracy, 
137 Pa. 53 ; Middleswarth's Admr., vs. Blackmore, 74 Pa. 414; 
Act of July 9, 1897, P. L. 213, Sect. i. 

John Rnpp, Guardian ad litem of minor Defendants, for 
himself as Guardian. 

Trexler, P. J. July 5, 1904, After the filing of thfa bill 
the Defendants demurred alleging for cause that the Court had 
no jurisdiction to entertain the bill and that the bill set forth no 
facts entitling the Plaintiff to the relief prayed for. 

William Domey in his last will and testament devises as 
follows; I give and bequeath unto my daughters, Maria E. 
and Massy Ann, all that certain messuage, farm and tract of 
land .... to have and occupy the same for and during 
their natural lives and the survivor of them, and should my said 
daughters Maria E. and Massy Ann both die leaving no issue, 
the said farm shall go and descend to my son Henry W. Domey 
and Emelina and after their decease to their heirs should the said 
Emelina die leaving no issue, her portion shall go to my son 
Henry W. and after his decease to his heirs. 

The daughters being in possession of the premises claim 
that Henry W. Domey and the other Defendants now set up 
claim and allege that Maria E. and Martha A. have only estates 
for and during their joint lives and that after the decease of sdid 
Plaintiffs if they die without issue, the said Henry W. Domey 
and Emelina Domey will be jointly entitled during their joint 
lives to said farm and premises, and after the death of said 
Emelina Domey if she die without issue he the said Henry W. 
Domey and his heirs will be the owners in fee simple of said 
premises. 

They further allege that the Plaintiffs are the owners in fee 
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simple by virtue of said devise and that the claim of the Defend- 
ants is a cloud upon their title. They pray for a decree ; that 
the Defendants have no title; that the plaintiffs have the fee 
simple and for an injunction restraining the Defendants from 
bringing any action or maintaining any action against them. 

Has a court of equity jurisdiction in the premises ? 

*' Whenever a deed or other instrument exists, which may 
be vexatiously or injuriously used against a party after the 
evidence to impeach or invalidate it is lost, or which may throw 
a cloud of suspicion over his title or interest and he cannot im- 
mediately protect or maintain his right by any cotuse or pro- 
ceedings at law, a court of equity will afford a relief by directing 
the instrument to be delivered up and cancelled, or by making 
any other decree which justice or the rights of the parties may 
require." 

DuU's Appeal 113 Pa. 516. 

In this case there is no dispute as to the facts, nor are there 
any facts resting in parole which need be proven in order to 
substantiate Plaintiff's title. 

In the fifth paragraph of Plaintiff's bill it is alleged that the 
widow and the Plaintiffs continued in the possession of the said 
premises and enjoyed the rents, issues and profits thereof, paid 
the taxes and that after the death of the widow the Plaintiffs 
jointly occupied the premises and that the Defendants have 
never had actual possession of said premises. 

I do not think that these conditions would give the Court 
jurisdiction because the perpetuation of the evidence of these 
facts is not necessary to establish the title of Plaintiffs under the 
law. Their right of possession during their lives and the right of 
the survivor of them is undoubted . The Plaintiffs and Defendants 
claim under the same instrument, that is, the will of Henry W. 
Domey, deceased, and the question narrows itself down to this 
— can the aid of the court of equity be invoked to construe the 
ni^aning of this will in order that the title of the Plaintiffs may 
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be adjudged a fee simple title or an estate for life, whichever the 
case may be ? 

The cotots of eqtuty have constmed wills when necessary 
to the decision of some question. Where a conrt of equity has 
grasped the subject of controversy it will consider everything* 
that is necessary to properly decide the question but I find no 
case whete the construction of a will is the only question involved. 

In Williams vs. Leech 28 Pa. 89, the question arose under 
a contract of sale and the decree of the Court there was that the 
vendor had such a title as enabled her to perform the agteement. 
The question of jurisdiction was not definitely raised. If the 
first taker of the title commits waste, the courts may decide 
what his title is in order to determine whether the Plaintiff seek- 
ing to restrain him has any interest in the land and is damaged 
by the waste committed. 

In a very recent case of Graham vs. Abbott 208 Pa. 68, a 
bill in equity was filed alleging a contract for the sale of real 
estate and in deciding the case the Court construed a will. The 
opinion of Justice Dean however expressly disavows any deter* 
mination of the question of jurisdiction. 

But while a court of equity will interfere for the purpo s e of 
protecting the interests of reniainder-men, when the property is 
in danger, it will not interpose merely in order to declare future 
rights. The Scotch tribunals pass upon such questions by " de- 
clarator," but such a power has not been assumed by courts of 
equity, either in England or in this country. It is true that it is 
a very common exercise of chancery powers to declare the efiect 
and validity of future and contingent limitations in wills, even 
as to persons not in esu^ upon bills filed by executors and 
trustees, asking for the direction of the Court as to the disposi- 
tion of the property. But bills of this kind are entertained upon 
the ground that a trustee is always entitled to come into chanc- 
ery for advice and assistance in the administration of the trust; 
and do not, therefore, in any way militate against the doctrine; 
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just stated, as to mere declarations of future rights. Bispham's 
Principles of Equity, p. 502-571. 

It may be argued that the courts of equity construe wills 
when incidental to the decision of a question within their juris- 
diction and that there is no reason why they should not directly 
decide the question. 

In this case the parties in possession might enter into an 
agreement for the sale of land and might under a bill to decree 
specific performance of the contract of sale have the Court to 
define what title they have under the will. 

There is do doubt that it would be a great convenience for 
persons deriving title by will to have the opportunity immedi- 
ately to go into court and have the extent of their title declared 
but is there any authority under our decisions for a court of 
equity to do so ? I can find none. I therefore dismiss the bill 
for want of jurisdiction without passing upon the merits. 

Now, July 5, 1904, the bill is dismissed for want of jurisdic- 
tion, the Plaintiffs to pay the costs. 



Bitting vs. Wbishampkl et Al. 

f^yuiiu — Appeal from Justice of the Peace — Payment of Costs-^Act of 
March 2, /S68, P. L. 257— Ad of June 24^ 1883^ ^- ^* '59* 

The local Act of March 2, 1868, P. L. 257, regulating the payment of coata 
upon appeala ia not repealed by the general Act of Jnne 24, 1885, P. L. 159, and 
therefore all coati most be paid when an appeal is taken from the judgment of an 
alderman or a joatioe of the peace. 

Under the drcnmatanoes of thia caae, allowance given to perfect the appeal and 
pay die coata nvnc pro tunc. 

In the Court of Common Pleas of Lehigh County. Cyrus 
Bitting vs. S. Addison Weishampel and Florence Weishampel, 
his wife. No. 137 September Term, 1903. Rule to show cause 
why appeal should not be stricken off. Allowance given to 
perfect appeal. 
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The Plaintiff presented the following petition : 
That on June 17, 19031 he obtained a judgment against the 
Defendants before Walter L. Jones, Esq., an alderman of the 
Third Ward, City of Allentown, Lehigh County, Pa. That on 
June 24, 1903, the Defendants appealed from the decision of the 
alderman which appeal was filed on September i, 1903, in the 
office of the prothonotary for said county. That the costs before 
the alderman up to the time of the taking of the appeal amounted 
to $6.44, costs of affidavit and appeal $1 .25, total costs $7.69 of 
which amount only $1.25 was paid leaving $6.44 remaining un- 
paid, whereas the Act of Assembly in such cases made and pro- 
vided that all costs upon appeal accrued before a justice of the 
peace or an alderman, who is ex-officio a justice of the peace, 
must first be paid in order to perfect an appeal. That the appeal 
was improperly taken before the alderman and entered in the 
prothonotary 's office for want of non-payment of full costs and 
hence must be stricken off. 

Your petitioner therefore prays for a rule upon the Defend- 
ants to show cause why the said appeal should not be stricken 
off. 

Emerson F. Schock for rule. 
W. LaMonte Gillette contra. 

Trexler, P. J., October 31, 1904.. The reason alleged for 
the striking off of the appeal is that the Defendant has not paid 
the costs as required by law. 

The record of the justice shows that the sum of $1.25 was 
paid by the Defendant upon taking his appeal and that bail 
absolute was entered for the debt, interest and costs and that the 
proper affidavit was made. 

The question is whether the local Act of the 2nd day of 
March, 1868, P. L. 257, is repealed by the Act of the 24th day 
of June, 1885, P. L. 159, as amended by the Act of 19th of April, 
1901, P. L. 85. 
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In Boyer vs. Carroll, 12 Dist. Rep. 481, it is decided that the 
special act of 1868 is repealed but the weight of authority seems 
to be to the contrary. 

See Wilford vs. Draper, 1 1 Dist. Rep. 768 ; Johnson vs. 
Lipp, Justices' Law Reporter Vol. 2, page 247. 

As to the local act of Lancaster County, see Kuhn vs. 
Schaum, 19 Lane. Law Rev. 84. 

The question is gone into quite fally in the above opinions 
and it would be useless for me to discuss it. 

The rule of law is that a general statute, without negative 
words, does not repeal a previous local statute by implication. 

Whilst the evident purpose of the constitution is to dis- 
courage local legislation and to make all laws uniform, still the 
application of the decisions to the question before me leads me 
to share the views of the judges who held that the local act of 
1868 is not repealed. Where there are conflicting decisions 
upon a matter of law, it would be manifestly unfair to arbitrarily 
throw the Plaintiff out of court. I will therefore entertain a 
petition for a rule to show cause why the appeal should not be 
perfected and costs paid nunc pro tunc. 



WERTI.BY vs. NaGEI< & SON. 
Practice — Affidavit of Defence—Sufficiency of. 

Upon a salt upon a book aocoant the Defendants alleged that the Plaintiff had 
accepted the folio wing crder in full payment and satisfaction of the book account : 

" 1967 AUentown, Penna., Ang. 3rd, 1904. 

First M. £. Chnrch» 

PottsYiUe, Pa. 

Pay to Walter Wertley or order the snm of Six Hundred and Eighty-eight and 
56-100 Dollars, to be deducted from final estimate and charge to our account. 

$688.56. James Nagle ft Son" 

and that the final estimate therein referred to had not yet been made. 

Held^ that upon the acceptance of the order the transaction would be completed 
but that the duty of presenting the order devolTed upon the payee and that the proof 
of its non-acceptance was a matter of rebuttal. 

Held^ that the affidavit of defense filed was sufficient to prevent judgment for 
want of a sufficient affidavit of defense. 
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In the Court of Common Pleas of Lehigh Cotmty. Walter 
Wertley vs. Jacob A. Nagle, trading as James Nagle and Son. 
No. X09 September Term, 1904. Rnle upon Defendant to show 
canse why judgment should not be entered for want of a sufficient 
affidavit of defense. Rule dischaiged. 

The Defendant filed the following affidavit of defense: 

Jacob A. Nagle, trading as James Nagle and Son, the Defend- 

» 

ant in the above entitled suit, being duly sworn according to 
law, deposes and says, that he has a just and legal defense to 
the whole of the Plaintiff's demand in said suit, the nature and 
character of which is, to wit : 

That on the 3rd day of August, 1904, a writing was exe- 
cuted by the Deponent and delivered to and accepted by the 
said Plaintiff, which writing is in manner and words following, 
to wit: 

No. X967. AUentown, Pa., Aug. 3rd, 1904. 

First M. E. Church, 
Pottsville, Pa. 

Pay to Walter Wertley or order the sum of Six Hundred 
and Bighty-Eight and 56-100 Dollars, to be deducted from final 
estimate, and charge to our account. 

$688.56. James Nagle and Son. 

That said writing was so executed and delivered to the said 
Plaintiff at his, the said Plaintiff's request, and is founded upon 
conditions contained in a certain contract in writing, executed 
between this Deponent and the said First M. E. Church, Potts- 
ville, Pa., that this Deponent, trading as James Nagle and Son, 
will erect and furnish a stone church edifice at Pottsville, Pa., 
for the said First M. E. Church, Pottsville, Pa., for the price 
stipulated in said contract in writing, payable in installments 
and upon estimates to be made by the architect for work done 
and materials furnished, of which stipulations in said contract, 
the said Plaintiff had full knowledge. That said church edifice 
is not completed and finished and that the final estimate referred 
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to in said writing, delivered by this Deponent to the said Plain- 
tiff is not made. And that said writing is now held by the said 
Plaintiff, or his assignee. 

That the said writing, executed, delivered and accepted 
as aforesaid was so executed, delivered and accepted upon 
agreement between the said Plaintiff and this Deponent that 
it should be in full payment and satisfaction for the amount 
of the book account for lumber furnished to this Deponent at 
Pottsville, Pa., referred to in the said Plaintiff's statement in 
this suit, and that he, the said Plaintiff, would seek to recover 
on said writing and not by or for reason of the said book account. 

All of which matters and things the Deponent avers to be 
true and expects to be able to prove upon the trial of said cause. 

Reuben J. Butz for Plaintiff. 
Dillinger and Schwartz for Defendant. 

Trexler, P. J., October 31, 1904. On rule to show cause 
why judgment should not be entered for want of sufficient 
affidavit of defence. 

This is an action on a book account. In his affidavit of 
defence Defendant alleges that on the 3rd of August, 1904, he 
delivered to the Plaintiff a writing as follows : 

First M. E. Church, 

Pottsville, Pa. 

Pay to Walter Wertley or order the sum of Six Hundred 
Eighty-eight and 56-100 Dollars, to be deducted from final 
estimate and charge to our account. 

$688.56. James Nagle & Son. 

That said writing was accepted by the Plaintiff and is founded 
upon a certain contract in writing between the church and 
Nagle for the erection of a stone church edifice at Pottsville, the 
price, as stated in said contract, being payable in installments 
upon estimates made by the architect. The final estimate re- 
ferred to in said writing of which the Plaintiff had full know- 
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ledge, has not yet been made, the building not yet being com- 
pleted and that said paper was received in ftdl payment and 
satisfaction. 

The affidavit of defense does not allege that there was any 
money dne to Nagle nnder the contract with the chnrch nor 
that the order given to the Plaintiff was accepted by the chnrch. 
There is therefore no right of action existing in the Plaintiff 
against the chnrch so far as the pleadings disclose as the accept- 
ance of the order is not alleged. 

Maginn vs. Dollar Savings Bank, 131 Pa. State Rep. 362 ; 
Hazelton Co. vs. Improvement Co., 143 Pa. State Rep. 581. 

It will be noticed that the order is not an order for the pay- 
ment of money in the fntnre. The direction to pay is present. 
The deduction is to be made from the final estimate. The 
contention of the Plaintiff is that the affidavit is therefore insuf- 
ficient for the reasons above referred to ; that there is no right 
of action alleged or shown in the Plaintiff as against the chnrch 
and no proof of any fund being in existence for the payment of 
the order. 

The Plaintiff relies upon the case of Heckscher & Company 
vs. American T. & I. Co., 137 Pa. State Rep. 421. 

The case is not exactly parallel. In that case Heckscher & 
Co., the Plaintiffs, were the parties upon whom the order was 
issued and the payee of the order sought to set off the order 
against the claim of Heckscher & Co. against them. It was 
there held that the affidavit of defense was insufficient because 
no acceptance of the order was alleged. 

If this suit were brought against the church by Wertley 
certainly the acceptance of the order would be a necessary part 
of the Plaintiff's case. Does the same rule hold good as against 
Nagle, the Defendant? It is alleged here that the Plaintiff 
knew all about the contract with the church and that he accepted 
this order in payment and satisfaction of Nagle's claim. 

All the statements of the affidavit of defense must be accepted 
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as verity. It was a substitution of the one claim pro tanto 
against the other. Upon the acceptance of the order the trans- 
action would be completed but I hold nevertheless that the duty 
of presenting the order devolved upon the payee and that the 
proof of its non-acceptance is a matter of rebuttal. 

I think the Defendant has offered enough in his affidavit to 
entitle him to go to trial and need not anticipate every objection 
which the Plaintiff may interpose against his counter claim. 

Now, October 31, 1904, the rule for judgment for want of 
sufficient affidavit of defence is discharged. 



Rhoda vs, Rhoda. 
PracHce^Divorce— Rules of Court-Sec. 4 of Rule 18. 

The Conrt will not grant a diToroe where there hat been no personal lerrioe and 
fhe following rule of Ccnrt hat not been complied with : " No tnch master and ex- 
aminer shall proceed to take depositions unless he is satisfied by due proof that fiTc 
days' notice of the time and place of taking the same has been giTen to the respond- 
ent where he or she can be found ; if the respondent can not be found, then proof 
that such notice has been posted in a conspicuous place in the office of the prothono- 
tary for fiTe days shall be sufficient." 

Under the facts in this case the matter was referred back to the master and 
examiner for the purpose of allowing such proof to be supplied. 

In the Court of Common Pleas of Lehigh County. Barbara 
Rhoda vs. George Rhoda. No. 3, April Term, 1904. In divorce. 
The master's report recommended a decree a vinculo. The 
matter was referred back to the master. 

M. C. L. Kline for Libellant. 

Trexler, P. J., October 31, 1904. The Court has repeatedly 
called the attention of the members of the Bar to Section 4, of 
Rule x8, subject — Divorce. "No such master and examiner shall 
proceed to take depositions unless he is satisfied by due proof 
that five days' notice of the time and place of taking of the 
same has been given to the respondent where he or she can be 
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found. If the respondent cannot be found that proof that such 
notice has been placed in a conspicuous place in the office of the 
prothonotary for five days shall be sufficient." 

In this matter the master has received no proof that the 
respondent could not be found and therefore the proceedings are 
irregular. I have heretofore allowed such proof to be supplied. 
It may be done in this case if the facts warrant. The master 
however may have considerable difficulty in satisfying himself 
as to the proof that the respondent could not be found as I have 
reason to believe that he has been in the City of Allentown for 
some time past in the employ of the Heilman Boiler Works. He 
has been seen by the Court upon the streets a number of times 
in the last month. 

Counsel for libellant will be heard before any further order 
is made. 



McKlNI<EY vs. McKlNLKY. 

Divorce — Evidence — Sufficiency of. 

Where a libel in diToroe charges crad and barte rons treatment endangering 
the life of the Ubellant and indignities to her person rendering her condition intoler- 
able and life bnrdensome and the libel is amended so as to charge desertion also and 
the evidence shows that the libellant left her husband nnder conditions which did no| 
warrant her in doing so a decree in diirorce will be refused even though the respond- 
ent has not been heard from for over two years. 

In the Court of Common Pleas of Lehigh County. Amanda 
E. McKinley v$, Daniel McKinley. No. ii June Term, 1902, 
In divorce. The master's report recommended decree a vinculo. 
Decree in divorce refused. 

Leo Wise for Libellant. 

Trexler, P. J., October 31, 1904. In this case the original 
libel was founded upon cruel and barbarous treatment endanger- 
ing the life of the libellant and indignities to her person rendering 
her condition intolerable and life burdensome. 
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The record shows that in the opinion of the master and 
counsel for the libellant the charge as laid in the libel was not 
sustained and leave was asked to amend the libel so as to include 
desertion. This being done the master then recommended a 
decree on the grounds of desertion. 

It appears that the wife left the husband. Her desertion of 
him could only be justified by acts which would come under one 
or the other of the reasons set forth in the libel. Either her life 
must have been endangered by cruel and barbarous treatment or 
there must have been a course of conduct such as rendered her 
condition intolerable and life burdedsome thereby forcing her 
to withdraw from his house and family. 

It appears that the respondent when his wife was sick in 
bed would run up and down stairs. ''She had a child that 
time in bed and he wanted to throw the child or baby out of 
bed. He cursed his wife and said all such women should be in 
hell and wanted her money and after she did not give him the 
money he said that such women ought to go to hell." 

It does not appear how he wanted to throw the child out of 
bed. He certainly did not put his desire into execution or no 
doubt the evidence would disclose the fact. 

This evidence is supplemented by other testimony showing 
that he lefl the locality and wrote several letters to his wife in 
which he expressed a desire that she might have a divorce from 
him and that he was having fun with other women. 

I do not think the testimony in the case shows such a state 
of facts as justified the wife in leaving her husband. The master 
has found that there was not sufficient cause to warrant a 
recommendation of any form of decree separating the said parties 
from the bonds of matrimony upon the grounds alleged in the 
original petition and libel» but as stated above, recommended a 
decree on the grounds of desertion on the part of the husband. 

I can find no testimony showing that he deserted her and 
she having lefl him and the master finding the fact that there 
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was no barbarous treatment or indignities to the person /the 
desertion was not justified. 

DBCRBB. 

Now October 31, 1904, the divorce is refnsed. 



Gbigbr vs. Gbtgbr. 

Divorce — EvuUnce-^ufficiency of. 

A diroroe will not be granted where the only evidence it the oonfeitiott of tfw 
respondent that the hat been gnilty of adultery and there ti no corroboration. 

In the Court of Common Pleas of Lehigh County. Lincoln 
P. Geiger vs. Matilda A. Geiger. No. 47 April Term, 1904. 
In divorce. The master's report recommended a decree a 
vinculo. The matter was referred back to the master. 

A. N. Ulrich for Libellant. 

Trexler, P. J., November 7, 1904. In this case the divorce 
is asked for on the grounds of adultery. The only evidence of 
the commission of the crime is the confession of the wife made 
to various parties. 

I can find nothing in the evidence corroborating her con- 
fession. It matters not how often the confession may have been 
made, there must be circumstances corroborating it before a 
divorce can be granted. 

Matchin vs, Matchin, 6 Pa. 332. 

It is presumed that all the evidence in support of the libel- 
lant 's libel has been produced. In my opinion it is insufficient 
and I will therefore refuse the divorce. I will however defer 
entering the decree in order that the libellant may ask for a 
reference back if he^has any corroborative testimony. 
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JVadice— Criminal Law — Complaint^Funciians of^Regularity of. 

All that it required under the conttitQtioii is fliat the complaint ahall be jrap- 
ported by oath, avbicribed to bj the affiant and ahould not be made without prob- 
able canae. The facts sufficient to show the defendant what charges he is required 
to answer should be set forth in the complaint. The fads Jshould be such as would 
inform the magistrate that prokwktle cause existed. J 

Prcoeedings will not be quashed on motion made before indictment found 
because the affiant makes his affidayit " upon information receiTcd." 

In the Court of Quarter Sessions of Lehigh County. Com- 
monwealth vs, Morris Jossel. No. 17 September Sessions, 1904. 
Surcharge larceny by bailee. Rule grantediio show cause why 
the proceedings should not be dismissed. 

The complaint is given in the opinion of the Court. 

The reasons given in the petitionTor the rule were : 

That the affiant to said affidavit John L. Schrunk is with- 
out any knowledge whatsoever as to the facts set forth in the 
affidavit and that said affiant merely avers that '*upon informa- 
tion received," etc., which deponent is advised is insufficient to 
support a criminal charge, without any allegation that the 
affiant believes the facts to be true or expects to prove the 
same. That the said John L. Schrunk is without any interest 
in this proceeding whatsoever, being a constable of the Fifth 
Ward of the City of AUentown and is not acquainted with any 
party having a direct interest or any other interest in this prose- 
cution. 

Ben-Zion D. Oliensis and Leo Wise for rule cited Con. Art. 
9, Sec. 8. Conner vs. Com., 3 Binn. 316, Com. vs, Clement, 8 
Pa. D. R. 705. Com. vs, Roland, 18 Lane. L. Rev. 25. 

Fred. G. W. Runk and E. J. Lichtenwalner, District 
Attorney, contra. 

Tnexler, P, J., October*3i,*i904. 7 In'this^matter a rule. was 
entered to show cause why the'proceedings ^ould not be'quashed 
for the reason^. that; the complaint Vas insufficient. The com- 
plaint is as follows : 
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Lehigh County, ss : 

Before me the subscriber, Robert L. Schiffert, an alderman 
of the City of Allentown. County of Lehigh and state aforesaid, 
personally appeared John L. Schrunk, a constable of the Fifth 
Ward of the City of Allentown, who being duly sworn according 
to law, doth depose and say, that from information received, one 
Morris Jossel, of the City of Philadelphia, on or about the 29th 
day of September, 1903, became the bailee of a lot of trunks and 
a lot of samples consisting of about 360 pair of pantaloons, the 
property of A. L. Werner and Company of the City of New 
York, that the property so received by the said Morris Jossel 
was to remain the property of the said A. L. Werner and Com- 
pany, that the said Morris Jossel had no right to dispose of the 
said property ; that on or before the 25th day of March, 1904, 
the said Morris Jossel at the City of Allentown, County of 
Lehigh and State of Pennsylvania, did fraudulently convert the 
said trunks and a lot of pantaloons to his own use, thereby 
committing the crime of larceny by bailee contrary to the form 
of the Act of Assembly in such case made and provided. 

Sworn and subscribed before me this i6th day of August, 
1094. (Signed) John L. Schrunk. 

(Signed) R. L. Schiffert, Alderman Ninth Ward. 

Commission expires First Monday in May, 1909. (With 
the seal of office attached.) 

It is urged that the complaint is totally defective and can- 
not sustain the proceedings in that it faiU to aver the belief of 
the affiant that the information is true and does not disclose the 
name of the informant. 

The cases relied upon in support of this position are Conner 
vs. The Commonwealth, 3 Binney 316; Commonwealth vs. 
Clement 8 Dist. Rep. 705 ; Charge to the Grand Jury, 3 Pitts- 
burg 174; Commonwealth vs, Roland, 18 Lane. Law Rev. 25. 

The constitution of Pennsylvania provides that no warrant 
to seize any person shall issue without probable cause supported 
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by oath or affirmation subscribed to by the affiant. Article i , 
Section 8. 

In Conner vs. The Commonwealth, supra, the complaint was 
made upon common rumor and was not verified by oath and 
was clearly contrary to the language of the constitution then in 
force, (being identical with that of the constitution of 1874). 

In Commonwealth vs Clement, supra, the complaint did not 
give the name of the informant nor the facts communicated to 
the affiant but was merely a bald statement that the defendant 
committed the crime of adultery. 

The case of Commonwealth vs. Roland, supra, is very much 
like the one we are at present considering. There the indict- 
ment was based upon a complaint made from information re- 
ceived and if it were the only case upon the subject I would be 
constrained to quash the proceedings. I find, however, that in 
Commonwealth vs. Green, 185 Pa. 645, the information was 
based on the knowledge and belief of the affiant. The Supreme 
Court, opinion by Justice Sterrett, concludes that the complaint 
was sufficient, both in form and substance, to support the war- 
rant of arrest. 

All that is required under the constitution is that the com- 
plaint shall be supported by oath, subscribed to by the affiant and 
should not be made without probable cause. It is conceded 
that a warrant may issue upon information derived from others. 
To hold that the source of such information must be given, is, I 
think, going too far. A detective investigating a crime may be 
convinced that there is probable cause to believe that a certain 
party is the culprit. This information may be received from a 
dozen different sources. 

I do not think the constitutional provision requires that he 
sliould set forth the source of the information. 

In my view all that is required is that the facts sufficient to 
show the defendant what charge he is required to answer should 
be set forth in the complaint. The facts should be such as would 
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inform the magistrate that probable cause existed . 

In this case the circumstances of the commission of the crime 
are set forth in detail and the facts, if proven, constitute the 
crime charged. 

The language "From information received" does not differ 
materially from the language passed upon by the Supreme Court 
in Commonwealth vs Green, supra, in which case the words 
**To the best of his knowledge and belief" are used. 

Now, October 31st, 1904, the rule is discharged. 



Green's Nomination. Kune's Nomination. 

Efections — Nominatums-^Agreement between two counties formifig a 

congressional district. 

An agreement entered into bj the repreientatiTet of a political party from two 
counties forming a congressional district that nominations for Congress shall be 
conceded first to one county and then to the other, as long afterwards as the two 
counties are united in the same district, is not void as against pnblic policy, and can- 
not be abrogated by the representatiTes of the one county without tiie assent of tiie 
odMr. 

In the Court ol Common Pleas of Dauphin Co., Sept. T., 
1902, Nos. 322 and 321. Objections to nomination certificates. 

Edward Harvey and John Rupp, for Kline. 
C. H. Ruhl and H. R. Green, for Green. 

Weiss, J., Sept. 9, 1902. — ^These cases come before us on 
objections filed by each of the parties to the nomination certifi- 
cates of the other, purporting to nominate them respectively as 
the candidate of the Democratic party for member of Congress 
for the 13th district, composed of the counties of Berks and 
Lehigh. The facts as agreed on and placed on record, which, 
therefore, need not be detailed, as, after careful consideration, 
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we construe them, show that the counties of Berks and Lehigh 
are and have been united as a congressional district ever since 
1888 by Apportionment Acts passed in 1887 and 1901, number- 
ed under the Act of 1887 the 9th district, and under the Act of 
1901 the 13th. 

In August, 1888, a joint conference composed of five con- 
ferees from each county, duly authorized to represent the Demo- 
cratic party of their resi)ective counties, met, and, after lull 
consideration, recorded their action as follows : "The conferees 
of Berks and Lehigh counties, in joint conference at Reading 
assembled, Aug. 9, 1888, do submit the following resolution for 
approval: **Resolved, That the first two terms be conceded to 
Berks, the next two terms to Lehigh, the next three terms to 
Berks, and the next two terms to Lehigh, and in the same pro- 
portion as long afterwards as the two counties are united in a 
congressional district. The candidate is to be selected in the 
coimty entitled to the term after the manner and system in vogue 
at the time in that county. When Berks county has the choice, 
Berks to select five conferees and Lehigh three conferees; when 
Lehigh has the choice, Lehigh to select five conferees and Berks 
three; such conferees to be selected in accordance with the party 
rules then prevailing in each of said respective counties. The 
conferees to meet within ten days after their selection, at the 
call of the chairman of the committee of the county entitled to 
the nomination, for the purpose of ratification of the choice 
made." 

'*The said resolution was submitted to and approved by the 
Lehigh county meeting on Aug. 25, 1888, and by the Democrat- 
ic county convention of Berks county on Aug. 28, 1888." 

The plan thus adopted has been followed ever since, until 
X902, in making congressional nominations, and, under it, Berks 
county has controlled the nominations five and Lehigh county 
two times. 

In March, 1902, the Democratic standing committee of 
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Berks county requested the like committee of Lehigh county to 
join them in arranging a conference for the purpose of agreeing 
upon a plan for the making of congressional nominations for the 
district, claiming that the plan and agreement of 1888 has ceased 
to be binding because of the passage of the Apportionment Act 
of 1 90 1. The standing committee of Lehigh county refused to 
join in a conference for this purpose, claiming that as the agree- 
ment of 1888 was, by its express terms, ''to continue as long as 
the two counties are united in a congressional district,'' its 
validity was not affected by the new apportionment, and that it 
was, therefore, still in force. Thereupon, the standing commit- 
tee of Berks county passed a formal resolution abrogating the 
agreement of 1888, and notified the standing committee of Le- 
high county of its action. 

Thereafter, the Democrats of each county, in accordance 
with their respective rules, named a candidate for the nomina- 
tion as member of Cong^ress by the district — Berks naming Mr. 
Green and Lehigh Mr. Kline. The regularity of these proceed- 
ings is not controverted. These candidates having been named, 
the chairman of the county committee, whose right and duty it 
was so to do under the agreement of 1888, gave proper notice to 
Berks county of the time and place when and where the conferees 
would meet to select the candidate for the district. When the 
time arrived, the five conferees from Lehigh attended, and were 
met, not by three conferees to which Berks was entitled, but by 
nine. Lehigh refused to admit more than three, and Berks re- 
fused to confer with fewer than nine, claiming that the Agree- 
ment had expired by its own limitation; or, if not, that Berks 
had abrogated it. Lehigh invited Berks to confer with three 
conferees, and Mr. Green, the Berks candidate, waspresent with 
authority to name the three; but Berks refused to confer witlj 
leas than nine; thereupon separate conferences were held and the 
nine Berks conferees first nominated Mr. Green, and the five 
Lehigh conferees afterwards nominated Mr. Kline ; and a 
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nomination certificate for each has been filed and has been 
excepted to by the other. 

We need not refer in detail to the specifications of objec- 
tions filed. In each case they fairly raise the question whether 
the nomination certificate objected to is valid. 

That Mr. Green's certificate is invalid is too clear to admit 
of argument. It has absolutely no basis on which to rest. 
There is no rule nor pretence of a rule of the district giving 
Berks county nine conferees. The conference held by them 
was, therefore, illegal and its action is a nullity. 

The only question that will bear discussion is whether Mr. 
Kline's certificate is valid. We think it is. The agreement of 
1888 was not affected by the apportionment of 190 1. By its 
express terms it was to continue in force ** so long as the two 
counties are united in a congressional district. ' ' They are still 
united, and, therefore, the agreement, if ever legally adopted, 
continues in force. And we have no doubt it was legally 
adopted. There is no evidence whatever that the Democratic 
county convention of Berks county had not jurisdiction and 
authority to approve the agreement, and the fact that Berks 
county has joined in making congressional nominations under 
this agreement so many years warrants us us in concluding that 
it was legally adopted and approved. Besides, after acting 
under it for so long a time, Berks county could not now repudi- 
ate it, even if there were some irregularity — and nothing more is 
pretended — in its adoption or approval. And it is with some 
mental protest that we dignify the claim, that one county of a 
district can, of its own notion, abrogate a joint agreement of the 
two or more counties forming the district, by declaring it utterly 
groundless. 

The agreement of 1888 is, therefore, still binding on both 
the counties forming the district, and the whole number of 
members of a legal conference was, at the time Mr. Kline's 
nomination was made, eight — five from Lehigh and three from 
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Berks. The five Lehigh conferees, at the time and place legally 
selected for the meeting of the conference, invited the legal 
number of Berks conferees to join them in organizing and mak- 
ing a nomination ; and Mr. Green, the Berks county candidate, 
was present with authority to select the three conferees. The 
invitation was refused, and the refusal was emphasized by the 
nine Berks county conferees proceeding at once to organize and 
to nominate Mr. Green. There was, therefore, no reason why 
the Lehigh conferees should defer action ; and when they organ- 
ized and nominated Mr. Kline, being a majority of the legal 
conferees and having given the minority a fair invitation and 
opportunity to sit with them, they acted entirely within their 
rights, and the nomination so made was a legal basis for a valid 
nomination certificate. 

We are not impressed with the argument that the agreement 
of 1888 is contrary to public policy. Before the enactment of 
the Ballot Act, the law took no notice of nominations. That 
Act requires that a candidate, before his name can be placed on 
the official ballot in a party column, must have been nominated 
by the body authorized to make nominations by the rules of the 
party. But it does not interfere with the will of the party in 
making rules, and, therefore, we cannot find any declared public 
policy forbidding nominations to be made in accordance with 
this agreement. And we know that it is the custom, either in 
accordance with formal rules or by tacit understanding, to 
concede the nomination in districts comprising two or more 
counties to each in rotation at the end of a given number of 
terms. This is certainly not the best policy. It is much better 
when a district is so fortunate as to have an exceptionally able 
and efficient member to retain him as long as possible. But 
whether this shall be done is left to the wisdom and public spirit 
of the electors ; and, happily, they realize and act upon it in 
some districts. But so long as the law fixes two years as the 
length of a congressional term, we cannot say that this agree- 
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men! is contrary to public policy, by which we understand the 
policy expressed or implied by legislative action. 

For these reasons, we adjudge the nomination certificate of 
Mr. Green to be invalid, and the nomination certificate of Mr. 
Kline to be valid ; and the prothonotary is directed to certify 
these judgments to the secretary of the commonwealth. 

From William H. Hargest, Harrisbarg, Pa. 



Commonwealth vs Mikesell et. al. 

Liquor laws — Act of June 9, igo/^Brewers — SaU by agefiL 
Under the Act of June 9, 1901, it is unlawful for a brewer to sell his product 
at any other place than at the brewery or the place at which he is licensed to conduct 
his business. A detirery by a brewer to his agent in another part of the county and 
a sale by the agent from that place is unlawful. 

In the Court of Quarter Sessions of Washington Co. Nos. 
70, 71, 72, 73, 74, 76 Nov. T., and 125, 126, 127, 128 and 129 
August T., 1904. Selling liquor without license. 

Mcllvaine, P. J. And now, November 11, 1904, comes 
Owen C. Underwood, district attorney, and moves the court for 
leave to enter a nolle prosequi in each of the prosecutions dock- 
eted to the above numbers and term and in support of his motion 
submits for the consideration of the court the following state- 
ment of facts : 

** The defendants are residents of West Bethlehem township 
and have been during the last year acting as agents in taking 
orders and delivering beer for the Washington Brewers in and 
about Scenery Hill and Ellsworth mines Nos. 3 and 4. The 
county detective under my directions had prosecutions instituted 
against the defendants, the principal purpose being to secure 
fmm the court an interpetation of the Act of 1891, and to stop 
(if it is unlawful) the sale of beer by. the agents of the breweries 
that are found at difiFerent points in the county. Beer is deliv- 
ered by the brewers to the ^agents and the agents take orders 
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and fill them from the beer sent to them by their principals. 
They claim this is a sale by the brewers (through them) and 
that the license which the brewers hold justifies such a sale. 
The commonwealth claims that a brewer's license does not 
justify a sale of beer at any point in the county other than the 
brewery where it is made. 

**The defendants have proposed to pay the costs of the 
prosecution in these cases and to hereafter faithfully abide by 
the interpretation that the court may put upon the Act of 189 1, 
and to wholly abandon the business they have been doing if it 
is held to be unlawful, and I have consented to accept their 
proposition if the court approves and will file an opinion that 
will settle the controverted question of law, I believe this to 
be a proper disposition of the cases as the brewers and not the 
defendants are primarily responsible for the establishment of 
these agencies and as I have a promise that this will break up 
the illegal traffic if the court shall find that it is unlawful.*' 

And now, November 11, 1904, motion allowed. 

By the Court. 

OPINIOX. 

The court has approved the action of the district attorney 
and allowed his motion to enter nolle prosequi in the above 
case upon the payment of costs for the reasons set forth in his 
motion. Ordinarily to simply endorse upon the district attor- 
ney's motion ''reasons approved and motion allowed" would 
be all that it would be necessary for the court to do to make up 
the record, but in these cases we feel that it is our duty as 
requested to file of record a word of warning to those who have 
been indirectly involved in these prosecutions. The defendants 
named in the indictments it is said were in the employ of 
brewers who hold license from this court and were acting for 
them in making deliveries of beer in the neighborhood of 
Scenery Hill, and it is claimed that what the defendants did 
was lawful because the brewers for which they severally acted 
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held a license to sell beer anywhere in Washington county. 
This raises a question that involves an interpretation of the Act 
of June 9, 1901, under which licenses to brewers are granted and 
the act of assembly which prohibits the sale of vinous, spirituous, 
malt or brewed liquors by any one without having first obtained 
a license so to do from the Court of Quarter Sessions and which 
provides penalties for the unlawful sale thereof. 

Under the diflFerent acts of assembly which constitutes the 
license system of this State, all sales of intoxicating liquors are 
forbidden unless the person desiring to sell first obtains a liceuse. 
This puts on every man who makes a sale the burden to show 
that he has such a license. Prior to the Act of 189T, license 
was granted to brewers to sell malt and brewed liquors at a par- 
ticular place named in the petition, to wit, at the brewery where 
the liquor was manufactured, and nothing was set out in the act 
of assembly then in force in reference to the delivery of the liquor 
sold . But the Act of 1 89 1 provides as follows: * 'That all brew- 
ers .. . and agents having stores or offices dealing in in- 
toxicating liquors . . . shall pay for each separate brew^ 
ery ... or agency an annual license . . provided that 
. . . brewers shall be permitted to deliver their products with- 
in the county where the license is granted and all wagons for the 
purpose of delivering liquors shall have marked on the sides 
thereof the name of the license and the number of his license in 
letters and figures not less than four inches long. 

Under the provision allowing the liquor to be delivered at 
any point in the county, it has been contended that a brewer 
can sell the liquor he manufactures any place in the county and 
that he cannot be convicted of selling malt or brewed liquors 
without a license, if he has a license and the sale is made at any 
place within the county, and this contention has been sustain- 
ed in one of the Courts of Quarter Sessions of the state; but such 
is not the law as we view it and as declared by most of the courts 
o^f the state. We hold that the Act of 189 1 does not give licens*- 
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ed brewers the right to sell their beer at any place except their 
brewery, but it does give them, after the beer has beer has been 
sold or ordered at the brewery, the right to act for the purchaser 
and deliver the beer at any point within the county he may in- 
dicate. It follows that agents or employees of a licensed brew- 
ery located, say in the borough of Washington, cannot sell at 
Scenery Hill or Ellsworth mines, beer which the brewer had 
previously shipping to these places or which he had there stored 
in a room or building, nor can they sell from the brewer's de- 
livery wagon. Brewers by their agents or employees can only 
deliver (in delivery wagons properly numbered) beer which has 
been previously sold or ordered at the brewery. Beer cannot be 
shipped or havled from the brewery to any certain place and then 
an agent of the brewery at that point take and fill orders from 
the beer thus shipped or hauled. The specific packages or cases 
of beer must be ordered or sold at the brewery before they are 
shipped or hauled away from it. 

If the brewers which hold license from this court have here- 
tofore placed a difierent construction upon the Act of 189 1 they 
will be expected from this time on to observe the law as we have 
construed it. These agencies at difierent points in the county 
to sell and deliver beer or to fill orders there taken out of ship- 
ments previously made should be discontinued. All orders must 
be sent to the brewery and filled directly from there and no pack- 
ages should be taken from the brewery for delivery for which an 
order has not been previously entered on the order book at the 
brewery, and no orders should be filled which come from any 
one who intends to sell and deliver to others the beer he has or- 
dered unless the person giving such order has also a license to 
sell. 

We have always been of the opinion that license courts have 
no authority in law to make rules directing how a person re- 
ceiving a license shall conduct his business. This the legisla- 
ture has done and we cannot supply any omission that it has 
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made. But we do not think it improper to make suggestions 
which if followed will tend to lessen the grounds of the com- 
plaints that are so often made against those engaged in the li- 
quor business. And in this connection we would make one to 
the brewers, and that is this, that they each provide a blank or- 
der book containing printed skeleton orders in this form: ''The 
— day of — , 1904, — o'clock — m., keg — and — doz. bottles for 
— to be delivered at — , order received from — by — ,*' and also 
cards on which are printed the same skeleton order. Whenever 
an order is received at the brewery, let it immediately be enter- 
ed in the order book and on one of these cards by filling in the 
date, the hour, the name of the person for whom the beer is or- 
dered, the house, room or place at which it is to be delivered, the 
name of the person sending or giving the order and how sent or 
given, whether by letter, postal, 'phone, wire or in person. Then 
when a wagon is loaded for delivery let the orders filled be check- 
ed ofi" the order book and let the driver have the cards that cover 
every package that he is to deliver from that loaded wagon. Let 
no employee take from the brewery any package not previously 
sold and entered on the order book, and let the deliveries be 
made only to the persons and at the places named in the orders. 
And in making the deliveries use only the numbered wagons re- 
quired by law. 

Brewers should understand, that although they are engaged 
in a lawful business, yet it is a business that is, under the law, 
regulated and restraints put upon it must be observed. A man 
or a corporation that disregards the requirements of the law or 
exercises his rights in disregard of the rights of others, cannot 
expect to continue very long in business. 

As the purpose of these prosecutions was to secure from the 
court an interpretation of the proviso of the Act of 1891 as to 
the right of brewers to make delivery of their products anywhere 
within the limits of the county rather than to punish the defen- 
dants who were supposedly acting for and under the advice of 
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the brewers, we approve the action of the district attorney in 
moving for the entry of a nolle prosequi npon the payment of 
the costs, and would suggest that he have the county detective 
notify not only the brewers involved in these prosecutions, but 
all the brewers of the county of the interpretation that the coxnt 
has herein put upon the Act of 1891, and they will be expected 
to conduct their business accordingly. 

[Fram Harry Rosiel Mefen, Esq., WiBhinglDii, Pa.] 



Com. vs. Hagev. 

Practue—Snmmary Conviction — Conviction upon virw before Mayor— 
Appeal— Act 0/1876^ P. L. 29. 

A Defendant was sitnimarilj oonnctod befoTe the Mayor of a city of tiie third 
diss of violation of a city ordininse prohibiting diaorderly conduct and fined. The 
ordinance prorided that one Ticlating it might incnr ''a penalty of not lesa than five 
dollars or not more t]ian one hundred dollars to be collected as snch fines by law 
are now ceeoverabie." The Defendant petitioned the Court of Common Fleas for 
an allocatur after five days from the time of conviction. 

Held, That the proceedings were not a suit for a penalty and that the limit of 
Inifr fixed for appeab in cases of summary conviction, namely five days, applied. 

Held, That the appeal should have been had to the Quarter Sessions. 

In the Court of Common Pleas of Lehigh County. Com- 
monwealth of Pennsylvania vs. Claude Hagey. No. 42 January 
Term, 1905. Summary conviction. Rule to show cause why 
an appeal should not be allowed. Appeal dismissed. 

R. S. Taylor for rule. 

Francis G. Lewis, City Solicitor, contra. 

OPINION OF THE COURT. 

Trexltr, P. J. January 2, 1905. The Defendant was 
anested upon view and beinfir brought before the Mayor of the 
City of AUeutown was charged with the violation of a city 
ordinance of said city, which ordinance piovides that *' if any 
person is found in any part of the dty hdiaving in a disorderly 
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manner or being in an intoxicated condition or insulting any 
person or persons he shall be liable to arrest and being convict- 
ed of said offense shall incur a penalty of not less than five dol- 
lars or not more than one hundred dollars to be collected as such 
fines by law are now recoverable.*' 

The record shows that the Mayor heard the complaint and 

that the defendant was publicly convicted of behaving in a dis- 

* orderly manner and was sentenced to pay a fine often dollars, 

and in default of payment, imprisonment for forty-eight hours. 

The matter is before the court upon a petition for an allo- 
catur. Counsel for the petitioner urges that the Common Pleas 
is the proper forum for the reason that this is not a summary 
conviction but a suit for a penalty. 

The act of 1876 P. L. 29 provides that appeals in cases of 
summary conviction shall be taken in five days. The defendant 
claims that the limit of five days does not apply to a suit for a 
penalty citing the line of cases of which Mauch Chunk Borough 
C. C. Rep. Vol. 19 page 27 is one. 

I am not convinced that this is a suit for a penalty. In 
fact the whole record would indicate the contrary. The arrest 
was made upon view and there was a conviction and the appeal 
should be had to the Quarter Sessions. 

Johnston vs. Rose, 28 C. C R. 188, is a case arising out of 
facts almost identical with the one which we are considering 
and I share the views expressed by Judge O'Connor in that case. 

Now, January 2nd, 1905, the appeal is dismissed at the 
cost of the appellant. 
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Wm. Justice & Sons vs, Daniei* Meeker & Co. 

Practice— Justice of the Peace ^Amendment of Record. 

A transcript of a judgment given by a Jotttoe of tlie Peace was entered in the 
Prothonotary's office. Through an error in copying the record the retnm day of 
the writ was given as May 22, 1895, when it should have been May 22, 1894. 

Held : Tliat the transcript might be amended to conform to the Justice's docket. 

A delay of over eight years in moving to strike off a judgment is sufficient to 
charge the defendant with laches. 

In the Court of Common Pleas of Lehigh Co. WUliam 
Justice & Sons vs. Daniel Meeker & Co. No. 117, November 
Term, 1895. Petition to have judgment stricken off. Petition 
to amend. Petition to have judgment stricken off refused and 
amendment allowed. 

Reuben J. Butz for plaintiffs. 

Calvin E. Amer for defendant cited Klingler vs. Koons, 13 
C. C. 641 ; Stanbaugh vs. Baker, 10 D. R. 79 ; Burgan vs. Bor- 
ough, 7 Kulp, 561 ; Holliday vs. Mills, 3 Clark, 394 ; Boylan vs. 
Hays, 7 W. 509. 

Trexler, P. J., January 2, 1905. Daniel Meeker, the de- 
fendant, in the above matter, presented his petition praying that 
the above judgment, founded upon a transcript of a justice's 
docket, filed in 1895, be stricken from the record. 

The reasons alleged are : 

First : That the record shows that the summons was made 
returnable a year after it was issued. 

Second : That it fails to show where and before whom the 
summons was returnable. 

Third : That it fails to show whether the judgment was 

rendered by default or not. 

Fourth : That it does not show that the summons was 
returned under oath. 

Fifth : That it does not state the hour when judgment 
was entered. 
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Sixth : That it does not show that the plaintiff presented 
any evidence. 

After the presentation of the petition and during the pend- 
ency of a rule on the plaintiff to show cause why the transcript 
should not be stricken off, plaintiff presented a petition to 
amend the record, alleging that the last figure of the year 1895 
which formed part of the statement of the time at which the 
summons was returnable, was wrong and that it should be 1894, 
the summons being issued on May 17, 1894, and made return- 
able on May 22nd, 1894, at 10 o'clock A. M., as shown by the 
alderman's docket and farther that in the constable's return the 
words ** On oath I " were omitted and praying that the correct 
transcript of the docket might be filed. 

The defendant denies the right of the Court to allow an 
amendment. 

The first question to be considered is : Can the transcript be 
amended ? As to the right of the Court to amend the transcript 
of a justice there are a number of cases cited in P. & L. Dig. of 
Dec., Vol. 10, Col. 17667. 

It will be noticed in this case that there is no effort made 
to amend the record of the justice but it is claimed that the 
transcript is not a correct copy of the justice's docket. 

The record of the justice can only be amended whilst it is 
still within his own control. 

Upon certiorari where there is. an allegation of diminution 
of record, the Court will require him to complete it. 

Stambaugh vs. Baker, 10 Dis. Rep. 79. 

Bushey vs. Lewrew, i J. L. R. 118. 

In Klingler vs. Koons, 13 C. C. R. 641, it was held that 
the Court could not allow the justice to amend his transcript 
but if the correct transcript were not before the Court it could 
be thereafter certified and entered. 

It would seem to me a hard rule, that would render void 
the judgment entered on a transcript of a justice of the peace 
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because of verbal inaccuracies occurring in the copying of the 
record as found on the docket. I will allow the amendment. 
I am of the opinion, however, that under the circumstances in 
this case, the original unamended transcript is sufficient to 
support the judgment. 

In the consideration of this case it must be remembered 
that the judgment was entered in 1894; that a transcript was 
filed November 19, 1895 ; that since that time the judgment has 
remained upon the records of the court unattacked ; and that 
were it now set aside, the plain tiflF could bring no new action, 
being barred by the statute of limitations. 

Authorities may be found on both sides of almost every 
question involving the sufficiency of a justice's record and the 
equities of the case therefore form an important part in leading 
to the decision of the matter. 

The first objection that the record shows that the summons 
was made returnable a year after it was issued, is in my opinion 
without merit. An inspection of the transcript shows that the 
summons was issued May 17th, 1894, returnable the 22nd day 
of May, 1895, at 10 o'clock A. M., being over a year after the 
issuing of it and that the defendant was served on May i8th, 
1894, ctnd that judgment was entered May 22, 1894. This is 
sufficient to show that the * * 5 '' in the year ' * 1 895 " was merely 
a clerical mistake. It would be hypercritical to declare a trans- 
cript void on such grounds. 

The other objections to the record are not serious except 
the one which alleges that the record fails to show that no 
evidence was heard on the part of the plaintifi". 

The case of the Inquirer Printing Co. vs, Wehrly, 157 Pa. 
415, disposes of the question as to whether this exception is 
applicable to the entire matter now being considered. In that 
case there was a delay of fifteen years and the lower court upon 
the rule to strike off the judgment expressly founded its refusal 
to make the rule absolute upon the reason that although a 
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judgment mi|^ht be fatally defective* the laches of the defendant 
prevented the Court from interfering. 

Now, January 2» 1905, the rule to strike o£f the judgment 
is dismissed. 

Now, January a, 1905, the rule to amend the transcript is 
made absolute. 



MUMBAUBR VS, MUMBAUBR. 

I^ruHce — Divorce—Desertion — Evidence, 

Not ererj leaTing ii a detertion nsdcr Um Act, but it lAwt appetr that tha 
detertion was willful and maliciooi. 

In the Court of Common Pleas of Lehigh County. Lizzie 
Mumbauer vs, Charles Mumbauer. No. 5, October Term, 1904. 
In Divorce. The Master's report recommended a decree a vin- 
culo. The matter was referred back to the Master. 

Lewis and Schantz for Libellant. 

Trexler, P. J., January 2, 1905. In this case the Respond^ 
ent was served and was present at the meeting. 

The particulars of the desertion should therefore be fully 
set out. The Libellant testifies, and so do some of the wit- 
nesses, that the Respondent left her. The facts surrounding the 
desertion shotdd appear in order that it may appear that the 
desertion was willful and malicious. 

Whilst in cases where the Libellant is an incompetent wit- 
ness we can not exact a full compliance in this partictdar, yet 
in this case we may. 

Did he merely without cause get up and leave without any 
preliminary conversation with the Libellant ; without any quar- 
rel. If so. it shotdd be stated in the report. Not every leaving 
is a desertion under the Act. It must be willful and malicious. 
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All the testimony in regard to his falling downstairs or 
being drunk is entirely irrelevant. Cmel and intolerable treat- 
ment is not laid as one of the grounds in the libel. 

Now January 2nd, 1905, the matter is referred back to the 
master and examiner to examine the witnesses farther as 
indicated in the above opinion. 



Wknner vs, Grublb et Al. 

Practice^Tort Feasors, 

Where defendant! are improperl> joinedp not being joint tort feasors, it is too 
late to take adTantage of the error after a trial npon the merits. 

In the Court of Common Pleas of Lehigh County. Thomas 
P. Wenner vs. William Gruele et al. No. 61 September Term, 
1899. Verdict for plaintiff. Motion for a new trial refused. 

Dillinger & Schwartz for PlaintiflF. 

M. C. Henninger and Wright Bros, for Defendants. 

Trexler, P. J., January 2, 1905. The evidence in this 
case was conflicting. The question narrowed itself down as to 
whether the plaintiff in the case had renewed a lease which 
contained a waiver of the exemption. One of the defendants 
claimed he had and the plaintiff he had not and the jury 
believed the plaintiff. 

There was sufficient evidence in the case therefore to support 
the verdict. 

Another matter has however arisen since the trial of the 
case and that is that the defendants were not joint tort feasors 
and that no verdict could be rendered against the defendants 
jointly. The point was not raised on the trial of the case and 
was presented to the court now for the first time upon the 
argument on the motion for a new trial. 
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This point would probably have been well taken if it had 
been urged at the trial of the ca3e but it is a grave question 
whether the plaintiff should be compelled to again go through 
the uncertainty of a trial by a jury because a joint recovery 
could not have been sustained under the evidence had objection 
been made. 

In Hart vs. Allegheny Light Co., 201 Pa. State 234, it is 
stated that the point should have been#brought to the attention 
of the court at the trial. If it had been done the plaintiff could 
have amended or taken a non-suit as to certain parties and the 
trial could have proceeded. 

See Oliver vs. Wheeler, 26 Pa. Sup., 5. 

Now January 2nd, 1905, the motion for a new trial is 
overruled. 



Commonwealth vs. Nichols. 

Oiontrshi^ of Ptopcrty Found on Convicts. 

Where articles and money found upon a convict are in the cnstody of the 
warden of a prison, the Coart will not direct that they shall be tnrned over to the 
prosecutor where there is no proof that the articles were purchased with the money 
stolen from the prosecutor nor that the money formed part of the sum taken from 
him. 

In the Court of Quarter Sessions of Lehigh County. Com, 
vs. I'homas Nichols. No. 20 September Sessions, 1904. Petition 
to secure money and property. 

James L. Schaadt for Defendant. 

H. W. Schantz for Warden of Prison. 

Trexler, P. J., January 2, 1905. The above defendant 
was convicted of the larceny of the sum of two hundred and 
eighty dollars from Raymond Packard and was sentenced to a 
term of imprisonment, fine and directed to make restitution. 
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There was found upon his person when he was committed 
to the jail the sum of $18.35 and certain articles, namely— hat 
pins, skirt, chatelaine bag and a ladies' purse. 

These, under our prison regulations, are now in the posses- 
sion of the warden of the prison . The assignee of the prosecutor 
asks that the sum of money and the articles be turned over to 
him. There is no proof that these articles were purchased with 
the money stolen from f^ackard, nor that the money formed 
part of the sum taken from him. In order to make a successful 
demand for the money and articles Packard or his assignee 
must prove that the articles belong to Packard. This he has 
not done and therefore the petition cannot be granted. 

The identification of the goods or money as the property 
stolen is a sine qua non in this case. 

Now January 2, 1905, the petition is 



BSTATB OP Bl^IZABBTU MaKSTBLLBR. 
WiU^Construdiom of. 

A win pitmdad ''And the other aieiety or half I gife and beqveafli to mj 
brother Franklin MavrteDer in trast however tiiat the tame shall remain in the 
hands of the eaeoitors hereinafter n«med, who shall pay the same orer to flie said 
Franklin MarsieUer, his heirs and assigns, as they may see proper for his snpport 
bnt not otherwise and his release above shall discharge the eseeotors of the said 
legacy/' 

Held, that a spendthrift tnst was created. 

In the Orphans' Court of Lehigh County. In the Estate 
of Elizabeth Marsteller, deceased. No. 31 April Term, 1904. 
Petition for citation. Citation awarded. 

James B. Deshler for Petitioner. 

John Rupp and P. T. L. Keiter, Contra. 

Trexler, P. J., January 2, 1905. This matter has been 
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before the court since September Argument Court. No briefs 
have been filed, and no depositions taken to show the circum- 
stances surrounding the making of the will and the condition of 
the beneficiaries. 

The will of the decedent provides, "And the other moiety or 
half I give and bequeath to my brother Franklin Marsteller in 
trust however that the same shall remain in the hands of the 
executors hereinafter named, who shall pay the same over to the 
said Franklin Marsteller his heirs and assigns as they may see 
proper for his support but not otherwise and his release alone 
shall discharge the executors of the said legacy.'' 

One of the heirs of Franklin Marsteller asked for a citation 
on the surviving executrix of Elizabeth Marsteller. She answers 
the petition by saying that she has an assignment of the interest 
of Franklin Marsteller. I have nothing before me but the will 
and as I construe the clause, there is a spendthrift trust created, 
the evident purpose of the testatrix being that the share of 
Franklin Marsteller should not be subject to his debts or his li- 
abilities but that the money should go to his support. 

The discretion was vested in the executors to pay it over as 
they might see proper. The word * 'support* ' has a limited mean- 
ing and implies that the share shall be used for the personal or 
physical subsistence or maintenance of the cestui que trust. 

Winthrop Co. vs. Clinton 196 Pa. 472. 

It may be possible that when this matter is more fully pre- 
sented my views may change. From all the light I have now, 
unaided by counsel and uninformed as to the facts, I am of the 
opinion that the citation should issue. 

Now January 2, 1905, citation is awarded directing Catha- 
rine Hensinger to file an account as trustee of H. Franklin Mar- 
steller, under the will of Elizabeth Marsteller. 



138 Com. kx rel. Wiest vs. Conewago Schooi, Directors. 
Com. ex rel. Wiest vs, Conewago School Directors. 

School Board—Board of Health — Duties, 

The relator, District Attorney, applied for a mandamns on respondents, com- 
manding tfaem to organize as a Board of Health and perform the duties imposed on 
them b> the Act of April 11, 1899, P. L. 38. The return to the writ set forth rar- 
ions precautionary measures taken by the individual members of the School Board, 
and averred that as the Act was not mandatory but only directory, the Court had no 
jurisdiction to grant the mandamus prayed for. On demurrer, HELD, that the de- 
murrer must be sustained. 

The words of the Act are "they shall have full power and authority." The pub- 
lic health is involved, and therefore the Act is mandatory and its enforcement is in- 
cumbent on the Court. 

Where p:)wer is given to public officers, and the public interests or individual 
rights call for its exercise, the language used, through permissive in form, is in fact 
peremptory. 

Individual acts, or acts of one or more members of the School Board; or ad- 
vice and persuasions, are not what the law, applicable in the premises, requires; but 
deliberative and rigorous action of the Board, legally convened for the purpose, after 
there making the needful rules and regulations for the prevention of the spread of 
the contagiop, as set ont in the Act of As^^erobly, is imperative. 

It is neccessary, in order to a proper return, to specify fully such action by the 
respondent as a Board at a re;;ular, convened meeting, as required of the School 
Board under the Act of Assembly imposing the duties. 

The more convenient and effective w? ; for a School Board to proceed in a case 
requiring action, is to or^rnnize a \ccA Boir.'t of Heilth and proceed in regular and 
legal course, doing nothing in the premi-es en ccrsalU'ion together not had at a re- 
gularly convened roeetin;r, nor as individuals. All must be done by action of the 
Board, assembled accorvdirg to le;jal requirements. 

In the Court oi Coininon Picas of York Cotinty. Demurrer 
to return to writ of alternative mandamus. 

W. W. Van Banuiu and A. C. Wiest for demurrer. 
K. W. xVltland, contra. 

December 21, 1904. Bittenger, P. J. — The first and second 
sections of tbe Act of As.seml)ly, approved April 11, 1899, P. L. 
38, provide as follows: 

*'SHCTii)x I. Bo it enacted, &c., That the school directors 
in each township of the State of Pennsylvania shall, in addition 
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to the powers vested in them by existing laws, have full power 
and authority to make and enfore all needful rules and regula- 
tions to prevent the intro.liiction and spread of contagious or in- 
fectious diseases, by the regulation of intercourse with infected 
places, by prohibiting from attending any public school any child 
or other person belonging to or residing with the family of any 
person, or residing in the saint house, in which any person may 
be suffering with cholera, small pox (variola or varioloid), scar- 
let fever, typhus fever, yellow fever, relapsing fever, diphtheria, 
diphtheretic croup, membranous croup, or any other contagious 
disease; and it shall be the duty of all physicians practising with- 
in the several townships to report to the secretary of such school 
board the names and residences of all persons coming under their 
professional care, afflicted with any of the aforesaid contagious 
or infectious diseases within twenty -four hours after the develop- 
ment of any such disease." 

*'Sec. 2. In the case of the prevalence of any contagious 
or infectious disease in any township of this commonwealth, the 
board of school directors of such township shall have power by 
themselves, or by a sanitary agent to be by them appointed, to 
enter at any time upon any premises in the said township in 
which there is suspected to be any contagious or infectious di- 
sease, or nuisance productive of such disease or detrimental to 
the public health, for the purpose of examining the said premises 
and abating any nuisance found thereon detrimental to the pub- 
lic health." 

The return to the writ of alternative mandamus served De- 
cember 14, 1904, was filed December 20, 1904. On the same day 
the demurrer was filed, setting out uncertainty and insufficiency 
of the return. The words of the Act of Assembly conferring 
power and imposing duty on the School Directors in times of the 
prevalence of contagious diseases in any school district in any 
township are, *'They shall have full power and authority." The 
return specifically avers that the act h directory only, and not 
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mandatory upon the officials named and that therefoie the Cotut 
is without jurisdiction to enforce by mandamus the provisions of 
of the act. This contention is fallacious and cannot be sustain- 
ed. The public health is involved and therefore the act is man- 
datory and its enforcement is incumbent on the Court. 

"May/' thought primarily importing permission, is often 
used, in construing statutes, in the sense of **shair' or ''must"; 
Anderson's Law Dictionary, p. 666. Where a public interest or 
private right requires that a thing should be done, ••may" is 
construed to mean **must.*' •* Where power is given to public 
officers, and the public interests or individual rights call for its 
exercise, the language used, though permissive in form, is in 
fact peremptory; Thompson vs. Lessee of Howard, 22 Howard 
434; Supervisors vs. the United States, 4 Wall 446; Bell vs. Cald- 
well, 107 Pa. 46. P48, and cases cited; Com. vs. Select and Com- 
mon Councils of Pittsburg, 34 Pa. 496, 513; Com. vs. Gable and 
another 7 S. & R. 423, 425; and 3 W. N. C. 183. 

In relation to public justice, not differing materially in im- 
portance from the public health, in Bell vs, Caldwell, supra, this 
construction is fully sustained by the Supreme Court, citing 
numerous authorities. 

The directors are specifically charged in the petition and 
writ with failure and neglect to do the several acts specified in 
the Act of Assembly, or otherwise as required, for the safety of 
the public. It is alleged in the return that individual members 
made visits to the seat of the existence of the disease and where 
it was suspected to exist, and that advice and persuasion were 
employed to prevent intercourse between the inmates of the in- 
fected families and other citizens of the district. Individual acts, 
such as are advanced in the return; or acts of one or more mem- 
bers of the School Board, such as are set out in the return, or 
advice and persuasions, are not not what the law applicable in 
the premises, requires; but deliberative and rigorous action of the 
Board, legally convened for the purpose, after there making the 
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needful rales and regulations for the prevention of the spread of 
contagion, as set out in the Act of Assembly, is imperative. 

A return to an alternative mandamus is sufficient if it con- 
tains a full and explicit answer to all the allegations expressly 
made in the petition, and discloses a fair legal reason why the 
mandamus should not be obeyed ; Kel. vs. Rudy, i Superior Ct. 
I, citing 14 Am. a!nd Eng. Ency. Law 231. 

The return generally denies the truth of the said several 
specifications of neglect of said Board to perform said duties. 
This is not sufficient. It is necessary, in order to a proper re- 
turn, to specify fully such action by the respondent as a Board 
at a regular, convened meeting as required of the School Board 
under the Act of Assembly imposing the duties. 

The return shows that a meeting of the Directors was called 
after the fact of the prevalence of the disease of small pox in the 
school district was made known to the School Directors, and 
that one school was ordered to be closed and wa<% closed. It 
does not appear from the return that any other acts required to 
be performed, some of which it is alleged were performed by mem- 
bers of the Board, were ordered at any legal meeting of the 
Board, or that any action except the closing of that one school 
was legally ordered by the said Board, or that needful rules and 
regulations were so made, to prevent the introduction or spread 
of the said contagion ''by the regulation of intercourse with 
infected places" by quarantine; and a sanitary agent. Judged 
by the rules established by the decisions, the return is uncertain 
and insufficient in law, and the demurrer must be sustained. 

While under the Act of April 11, 1899, the School Directors 
of a township school district are not required to technically 
organize as a local health board, they are required to assemble 
and make all necessary rules and orders to prevent the spread 
of the contagion and by proper action enforce said rules. The 
actions required by the Act are similar to the duties of a local 
Board of Health, and must be founded upon action by the Board, 
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had in a legally assembled meeting or meetings. Therefore the 
more convenient and effective way for a school board to proceed 
in a case requiring action, is to organize a local board of health 
and proceed in regular and legal course, doing nothing in the 
premises on consultation together not had at a regularly con- 
vened meeting, nor as individuals. All must be done by action 
of the Board assembled according to legal requirements. This 
principle is fally recognized in the late case of Commonwealth 
vs. Yost, 197 Pa. 171. * 

For the reasons stated, judgment is entered on the demurrer 
in favor of the commonwealth and against the defendant, with 
costs of suit, and the following decree is filed : 

This cause having come on for a hearing, was argued by 
counsel, whereupon the court, after due and mature deliberation 
thereon had (for that it appears that the return by the defend- 
ant is altogether insufficient) do order and adjudge that judg- 
ment be entered on the demurrer for the commonwealth, and 
that the defendants, the School Board of the School District of 
Conewago Township, be and they are hereby commanded 
forthwith to convene, aud make and enforce all needful rules 
and regulations to prevent the further introduction and spread 
of said small pox and other contagious and infectious diseases, 
by the regulation of intercourse with infected places, and to do 
all and singular the matters and things in connection therewith 
required by law, the said defendant school directors named in 
the writ to pay the costs of the proceedings. 
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Huston vs. Borough of Frbemansburg. 

Negligence— Cause 0/ Action-- Death by Shock, 

Shock and fright retnlting from negligent bltcting of dynamite, but not 
accompanied by contemporaneous, direct physical irtnry, is not the subject of a 
right of action, although it be followed by mental suffering, or acceleration of death. 

In the Court of Common Pleas of Northampton County. 
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Sarah Huston vs, the Borough of Freemansburg. In trespass. 
No. 36 December Term, 1903. Motion for a compulsory non- 
suit. 

H. C, Cope for Plaintiff. 

R. C. Stewart, for Defendant. 

Scott, J (orally), January 18, 1905. The right of the 
plaintiff in this case to recover is predicated upon the negligence 
of the defendant in the operation of this blast, and that the death 
of the plaintiff^s intestate was proximately caused or accelerated, 
not through direct physical injury, but in consequence of the 
shock from the blast. I let it be assumed, but not conceded, 
that under the circumstances here in proof there is sufficient 
evidence of negligent blasting to submit to the jury if there had 
been proof of any physical injury contemporaneous with the 
shock which it is claimed the plaintiff received. I let it, also, 
be assumed in that event, but not conceded, there is some 
evidence to submit that the consequence of that negligence might 
have accelerated the death of the deceased. But passing by 
these propositions without further discussion, does not imply 
that, under any testimony presented, nonsuit would not be re- 
quired upon either or both. There are many and various con- 
tradictory decisions upon the subject of death resulting from 
shock, excitement and fright. They are not to be harmonized, 
but the law of Pennsylvania upon that subject is settled, as I 
understand it, in the case of Bwing against the Railroad Com- 
pany, 147 Pa., 40, which adopts and approves the conclusion 
reached upon the facts in Pox against Borkey, 126 Pa., 164, 
that no independent and separate action arises from shock or 
fright. It is an intangible thing and, unless it be accompanied 
contemporaneously with some direct physical injury which that 
shock injuriously aggravates, by nervous excitement, such men- 
tal suffering alone is not the subject of legal redress. The rule 
that is declared by the Court of Pennsylvania in Bwing against 
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the Railroad Company is adopted and accepted as the law of 
New York in the case of Mitchell against the Rochester Rail- 
road Company, 151 New York Court of Appeals, and is therein 
cited. It is also adopted in the case of Spade against the Boston 
Railroad Company, t68 Mass., 285, reported in 38 Lawyers' 
Reports Annotated, page 512, in which it is stated as the rule, 
**No recovery for fright, terror, alarm, anxiety, or distress of 
mind, even if these result in physical injury, can be had in an 
action for negligence where there are no physical injuries except 
those caused solely by the mental disturbance. * * That case also 
accepts for the statement of that principle, the authority of Ewing 
against the Railroad Company. And this case in Massachusetts, 
with the reasoning upon which it is based, is approved by the 
recent case of Linn against Duquesne Borough, 204 Pa., 551, 
where, on page 554 and 555, the principle is reasserted in Penn- 
sylvania. It is restated in Hale^s Curator against the Texas & 
Pacific R. R. Co.,9U. S. Circuit Court of Appeals, page 134, 
(reported, also, in 60 Federal Reporter, 557) the syllabus of 
which case is, ** Where a passenger on a railroad train receives 
no bodily injury from an accident caused by the company's 
negligence, but is made insane by the excitement, hardship and 
suffering resulting therefrom, the company is not liable in 
damages therefor, since insanity is not a probable or ordinary 
result of exposure to a railroad accident.'* And the Court cites 
as settled authority, among others, in support of its judgment, 
Ewing against the Railroad Company, to which reference has 
already been made. We are to accept the role as declared in 
Pennsylvania, however much that conclusion may be disputed 
elsewhere. But it has been approved by the judicial authorities 
of Massachusetts and of New York, where the appellate courts 
are of the very highest authority, and it has been accepted by the 
United States Circuit Court of Appeals. The compulsory non- 
suit is ordered and the jury discharged from further consideration 
of this cause. 
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Smith vs. Hagey. 

Etndence — Contradiction 0/ Parties^ Oivn Witness— Effect 0/ Receipt. 

Where a plaintiff calls a witoiess whom he knowi will testify against him on the 
point for which he is called, he will not be allowed to introduce evidence to contra- 
dict the witness, there being no allegation of surprise or mistake. 

Where an agreement in writing is signed with fall knowledge of its contents 
after reading it and having it explained, he can not by his own testimony show that 
it was to have an entirely different meaning, there being no allegation of fraud, ac- 
cident or mistake. 

A receipt in full of all demands is prima facie evidence of settlement and can 
not be set aside except for weighty reasons, sach as frand, accident or mistake, 
which most be made to appear distinctly ; if the evidence is evenly balanced, the re- 
ceipt must control. 

In the Court of Common Pleas of Montgomery 
County. James Smith vs. George D. Hagey. No. 182, 
June Term, 1903. Alotion for a new trial. New trial 
refused. 

J. A. Strassburger, for Plaintiff. 
Larzelere, Gibson & Fox, for Defendant. 

Opinion of the Court by Weand, Judge, December 5, 
1904. 

Defendant was the owner of a stone quarry property, 
\nth fixtures, stock, etc., which plaintiff alleges he was 
employed to sell at fixed commissions. He claims $100 
for sale of personality, $25 for money paid to satisfy a 
judgment on the land, and $4,500 for sale of realty— in all 
$4,625. Defendant denied the agreement for conunissions 
and payment of the $25, as testified to by plaintiff. 

Their disputes resulted at a meeting at the Vendig 
Hotel, in Phliadelphia, when it was agreed to settle upon 
terms as shown by a receipt offered in evidence by de- 
fendant. Plaintiff met Mr. Harkins, attorney for defend- 
ant, at his office, and there received a check, which was 
paid to him, for $250, and signed the following receipt, 
which was first read and explained to him: 

'^Received, Philadelphia, November 1, 1902, of Geo. 
D. Hagey, of Plymouth Meeting, Montgomery County, 
Pa.; two hundred and fifty dollars, on account of the sum 
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of five hundred dollars, agreed by him to be paid me for 
effecting the sale of his lime stone quarry, in said Mont- 
gomery County. The balance, to wit, two hundred and 
fifty dollars, to be paid to me by him on the payment of 
the promissory note of William H. Allen, the purchaser of 
the said quarry, to said George D. Hagey, dated October 
15, 1902, at six months, for one thousand dollars; and on 
the payment to me of the said sum of two hundred and 
fifty dollars, the same to be in full payment and satisfac- 
tion to me of all claims and demands against George D. 
Hagey to date. James Smith.'' 

The one thousand dollar note of William H. Allen 
has never been paid. The receipt admits that only $500 
was to be paid for effecting the sale ; and the payment of 
the $250, etc., referred to the amount then paid plaintiff 
for he was only to receive the other $250 when Allen paid 
his note. 

To avoid the effect of this receipt plaintiff proposed to 
show that at the time Mr. Harkins laid that receipt be- 
fore Mr. Smith to sign it that Mr. Smith said to him, ^^Mr. 
Harkins, if I sign this paper will it interfere with my 
recovery of the money if that note is not paid when it 
comes due f ' ' and Mr. Harkins said * * it would not. ' ' This 
offer was refused. Plaintiff then renewed his offer as 
follows: **I will offer to prove by this witness (plaintiff) 
that he was induced to sign this paper by a statement 
that Mr. Harkins that in the event that this $250 was not 
paid he would have his full rights to recover against 
George Hagey, meaning by that if the $250 had not been 
paid, then and there, or had not been since, that Mr. 
Smith would have been perfectly willing to have accepted 
that as a compromise settlement ; but not having paid it, 
he was relegated back to his original rights under his 
original contract.'' On objection by the defendant this 
was refused. Plaintiff had first introduced the deposition 
of Mr. Harkins, who denied any such agreement or under- 
standing, saying ^^the receipt expresses the arrangement 
that was made between the parties and speaks for itself." 
The effect and purpose of this offer was : 

1. To contradict plaintiff's own witness. 

2. To directly contradict the terms of a written 
paper. 

3. To contradict his receipt ^^^ 
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There was no offer to show that the receipt did not 
cover the $125, or that there was fraud or mistake, or 
that the testimony of Harkins had taken him (plaintiff) 
by surprise. 

1st. To the rule that a plaintiff can not discredit his 
own witness there are exceptions, as where a party is 
under the necessity of calling a witness for the purpose of 
satisfying the formal proof which the law requires he is 
not precluded from calling other witnesses who may give 
contradictory testimony; or where the subscribing wit- 
nesses to a will testified to the incapacity of the testator, 
yet the devisees were allowed to go into other evidence to 
support it; or where a witness by surprise gives evidence 
against the party who calls him, that party will not be 
precluded from proving his case by other witnesses, and 
a party may resort to other evidence to prove his case 
though denied by the witness first called to support it: 
Stockton & Stokes t;^. Demuth, 7 Watts 39. Neither of 
these conditions existed. The effect of the proposed testi- 
mony was to contradict Harkins and thus discredit his 
testimony and impeach his veracity. It was not a differ- 
ence of judgment, or of surprise, or of compulsion. Here 
plaintiff knew what Harkins would testify to, for the 
deposition was taken in plaintiff's presence and was on 
file with the records of the case. We do not think that 
where a party calls a witness to prove a particular fact, 
knowing that the witness will testify against him, he can 
then introduce testimony to contradict that witness. 
In Steams vs. Merchants Bank, 53 Pa., 490, the 
Court said : * * Smith vs. Price, 8 Watts, 447, is not against 
the rule contended for. The effort in that case was to call 
a witness who it seems it was known would swear against 
the defendant, and then to introduce his former testi- 
mony before arbitrators to the contrary as independent 
evidence of the fact denied. This the Court said could 
not be done, and that this was what was attempted 
appears from the first sentence of Gibson, C. J., who it is 
presumable wrote the per curiam. 'This,' says he, *was 
a very ingenious device; but it must not succeed.' He 
then goes on to repudiate the attempt. The declaration 
that a man shall not discredit his own witness under such 
circumstances no one will dispute." The cases are 
analogous. 
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2d. The effect of the proposed testimony was to con- 
tradict the T.riting. The very object of placing the exact 
terms of an agreement in writing is that it shall show 
exactly what was agreed upon. The piaintili* had the 
receipt explained to him and read it. He signed it with 
full knowledge of what it contained; and it was written 
in accordance with the result of prior negotiations. He 
alleges neither fraud nor mistake in its execution; but 
oilers to show that although it distinctly expresses one 
thing it was understood and agreed to mean exactly the 
opposite. If this is competent testimony, then written 
agreements are worthless. We hold it to be the law that 
when a party deliberately and with full knowledge of its 
contents aflSxes his name to a paper, in the absence of 
fraud or mistake, he will not be allowed by his own testi- 
mony to contradict the paper by showing that it was not 
intended to have the effect as written. 

3d. The receipt reads **to be in full payment and 
satisfaction to me of all claims and demands against 
George D. Hagey to date. ' ' His claims included the $125. 

It is unquestionable that under certain circumstances 
a receipt may be explained; but the rule has its limita- 
tions. In Flynn vs. Ilurlock, 194 Pa., 462, it was said: 
'* Where a receipt is given in full of all demands' because 
the debtors refused to pay any more money without it, 
the creditor must be assumed to have received the money 
upon the express condition tliat it was in full of all de- 
mands, and he is concluded by it, notwithstanding his 
assertion at the time that Mie waived no rights.' He 
signed it with his eyes open, without any fraud, artifice, 
mistake or iwtposition practiced upon him, and he is 
consequently bound by it. ' * 

In llhoad's Estate, 189 Pa., 460, the receipt read: 
*' October 1, 1894. Received of S. Oliver Rhoads seven 
hundred dollars in full of all claims from him." The 
Court said: "Of course it must be assumed that the 
receipt was given for some purpose, and that it was not a 
mere meaningless paper. In the present case the receipt 
is dated October 1, 1894; and as it is proof of settlement 
at that date between the parties, it necessarily includes 
all claims held by the decedent at that time against 
appellant. If it does not mean that it is a useless instru- 
ment, and the giving of receipts in full in final settlement 
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between parties might as well be abandoned. ' ' See Daly 
vs. Dailmeyer, 20 Superior Court, 366. 

^'A receipt in full is prima facie evidence of settle- 
ment and can not be set aside except for weighty reasons, 
such as fraud, accident or mistake, which must be made to 
appear distinctly; if the evidence is evenly balanced, the 
receipt must control ; ' ' McDonald, to use, vs. Piper et al., 
193 Pa., 312. 

The acceptance of the $250 then paid and the interest 
of plaintiff in the Allen note amounted to accord and 
satisfaction, which may be done by a receipt in full or in 
other modes. All that is requisite is that the debtor 
should have executed the new contract to that point 
whence it was to operate as satisfaction of the preexisting 
liability, in the present tense; Laughead vs. Frick Co., 209 
Pa., 368. 

This was a disputed debt, and the acceptance of the 
defendant's check and the plaintiff's interest in the Allen 
note operated as a good accord and satisfaction; Bank vs. 
Huston, 11 W. N. C, 389. 

And now, December 5, 1904, the motion for a new 
trial is overruled, and judgment is directed to be entered 
on the verdict on payment of the verdict fee. 



BsTATB OF Wm. S. Young. 

WiU'CanstrucHoH of. 

A win, iatMT alia, providad " I give and beqoaafli iinio tlie faiir children of ay 
aon John I. anotheroqnal fall ihaia of my eitate. * * * • i order and direct 
that my laid John I. thall draw the income and interett from the ihaie of his chil- 
dren dnrinf life profided that he ahall properly maintain and rapport his children, 
h«t ihoild he fail to do io then my hereinafler named eaecntor whom I hereby con- 
•Utale and appoint trastee for laid children ahall collect the inteiett and income of 
te aaid ahare and apply the same to the rapport and maintenance of 0ie aaid chil- 
dren and of my aaid aon John I." By rabaeq n e n t prooeedingp daly had a decree 
was entered that ** John I. Tovnf by the abandonoMnt of hia minor children, fail- 
m ta apply the income of the estate deviied by hia father for the rapport of the minor 
efailditn olhim the said John I. Toong, for the purpose intended, and by hia deser- 
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tion has bxoken Uie conditioa upon whidi lie was to draw tha inoone Uiaraof , or to 
haTtt any part thereof applied to his support and maintenance, but the sane is ap- 
plicable to the support, maintenanoa and edncation of said children." 

Upon a petition of an adnlt child of the said John I. Yonnf for a diTision of 
the corpus of the tmst fnnd it was Held, that the said John I. Yonnf still had an 
interest in the fund and that the tmst continaes. 

In the Orphans' Court of Lehigh County. In re 
Estate of William S. Young. No. 4, June Term, 1902. 
Petition of Mark F. Young for division of corpus of trust 
fund. Exceptions to decision of auditor. Exceptions 
dismissed. 

Leo Wise for Petitioner. 

John Eupp and C. R. Ruhl, contra. 

Trexler, P. J., January 5, 1903. The fourth clause 
of the will of the decedent reads as follows: 

*' Fourth: I give and bequeath unto the four children 
of my son John I. another equal full share of my estate 
and as a part of their share I give and bequeath to them 
the other half of the said mortgage against the said John 
E. Lentz being also five thousand dollars. I order and 
direct that my said son John I. shall draw the income and 
interest from the share of his children during life pro- 
vided that he shall properly maintain and support his 
children but should he fail to do so then my hereinafter 
named executor whom I hereby constitute and appoint 
trustee for said children shall collect the interest and 
income of the said share and apply the same to the sup- 
port and maintenance of the said children and of my said 
son John I." 

In the year 1898 Frank B. Schmucker, executor of 
sfiid last will and testament presented his petition to the 
Court averring that John I. Toun^ had wholly failed, 
necclected and refused to maintain and support his 
children. 

On November 16, 1899, the Hon. Harman Yerkes 
especially presiding filed the following decree: ** First, 
That John I. Young by the abandonment of his minor 
children, failure to apply the income of the estate devised 
by his father, for the sup])ort of the minor children of 
him the said John I. Young, for the purpose intended, and 
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by his desertion has broken the condition upon which he 
was to draw the income thereof, or to have any part 
thereof applied to his support or maintenance, but the 
same is applicable to the support, maintenance and educa- 
tion of said children ' * — ^which decree was never appealed 
from. 

Mark F- Young, one of the children of John I. Yoimg, 
having now arrived at the age of twenty-one comes and 
asks that one-fourth of the corpus of the estate be paid to 
him for the reason that the same has vested absolutely in 
him and that the trust created by the paragraph four, 
above referred to, as far as his interest is concerned be 
declared ended. 

It was evidently the intention of the deceased in the 
fourth section of his will to provide a trust to continue 
during the lifetime of his son John I. Young. 

It is urged by counsel for the exceptant that John I. 
Young no longer having an interest in the income and the 
corpus of the estate going unto the children of John I. 
Young eventually there is no reason for the continuation 
of the trust as to any of the children after they arrirve at 
the age of twenty-one. 

It is urged that the decree entered by Hon. Harman 
Yerkes above referred to is to the effect of legally 
determining that John I. Young as far as this estate is 
concerned, is barred from ever hereafter participating in 
the benefits of this trust. 

I apprehend however that the decree of Jud.are 
Yerkes should be confined to the strict meaning of the 
words and should not be amplified or extended. The 
effect of that decree was to judicially find that John I. 
Young was not supporting his children and was not en- 
titled to receive the income. 

It applied only to circumstances then existing and to 
the same circumstances as long as they continued. It did 
not decide that if John I. Young again resumed family 
relations with his children and supported them that he 
would not be entitled to receive the income. In fact it 
would appear from a careful reading of the will that John 
I. Young was to receive a portion of the income even if he 
failed to support his children. However, as to this we 
may consider the decree of Judge Yerkes as decisive. 

It will be noticed, however, and the counsel for the 
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estate has referred to it, that in the opinion filed by Judge 
Yerkes, he states ^^I conclude that by separating from or 
deserting his family he (John L Young) forfeits the right 
of maintenance or part of maintenance so long at l^ust 
as the desertion continues/' 

In my opinion as John L Young still has an interest 
in the estate there is a definite purpose for the continua- 
tion of the trust even if his interest may be at present in 
abeyance by reason of the decree of Judge Yerkes decid- 
ing that he has failed presently to perform the conditions 
imposed by the will. 

The other contention of exceptant would necessarily 
fail if this view as to the interest of John L. Young con- 
tinuing in the estate is correct. 

The intention of the testator is evident and unless 
overcome by some rule of law must prevail. The period 
of time for which the trust is to run is definite — ^it being 
during the lifetime of John I. Young. For the reasons so 
ably stated in the report of the learned auditor, the 
exceptions filed on behalf of the exceptant, Mark I. 
Young, are dismissed and the auditor's report is con- 
firmed excepting that counsel for all parties in interest 
having at Bar agreed that ten dollars be deducted from 
the '^Balance of Principal Account,** (that amount being 
payable to the clerk of the Orphans* CJourt for recording 
the auditor's report) the amount for distribution is 
accordingly reduced by said amount, and there is dis- 
tributed in addition to the items contained in the 
auditor *s rejwrt, which shows the ** Balance of Principal 
Account** as $17,003.92. To Albert O. Strauss, Clerk of 
Orphans* Court, for recording auditor *s report, $10; 
balance of principal acocunt, $16,993.92; $17,003.92. 
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Grtz vs. Getz. 

Practice — Divorce— New cause of action — Amendment — Act of March 

An action for diyorce alleging cmel and barbarous treatment can be amended 
by leave of court after answer filed, through the amendment set fourth a new ground 
for divorce, in this case adultery. Divorce proceedings are of an equitable nature 
and by the terms of the Act of March 13, 1815, the court has power to "make such 
preparatory rules and orders in the cause that the some may be brought to a hear- 
ing." 

In the Court of Cominon Pleas of Washington 
County. Getz vs. Getz. No. 143 May Term, 1904. Divorce 
a. V. m. In re rule to show cause why the original libel 
should not be amended so that it will contain, as an addi- 
tional cause for the divorce prayed for, an averment that 
the respondent, George Getz, has been guilty of adultery 
with one Sade Williams, on or about the 26th day of 
July, 1904, in the county of Washington, near the borough 
of Canonsburg. 

x\. M. Templeton for Libellant. 

Parker, Mcllvaine & Clark for Respondent. 
Mcllvaine, P. J. October 25, 1904. 

On April 5, 1904, the libellant filed her libel praying 
for a divorce a. v. m., on the ground that her husband 
**had offered her such indignities and used such violence 
to her person as to render her condition intolerable and 
life burdensome and forced her to withdraw from his 
house. ' ' 

On August 13, 1904, after a subpoena had been served 
upon him, the respondent, by his counsel, filed an answer 
denying the allegations contained in the libel and de- 
manding a trial by jury. 

On October 3, 1904, the libellant obtained a rule on 
the respondent to show cause why adultery by the re- 
spondent with one Sade Williams, on or about July 26, 
1904, should not be added as an additional ground for the 
divorce she prays for and why she should not be allowed 
to amend her libel accordingly. 

To this rule the respondent filed an answer in which 
he set out that he objects to the amendment — 

First. Because it introduces a new ground of 
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defense. 

Second. Because the new ground of divorce sought 
to be introduced arose after the original libel was filed. 

Third. The amendment if allowed would permit the 
libelalnt to introduce evidence of facts occurring since the 
libel was filed, subpoena served and respondent's answer 
filed. 

A proceeding in divorce is not an action at law nor 
a suit in equity. It is a proceeding sui generis. At com- 
mon law it was a proceeding prosecuted in the ecclesi- 
astical courts. The jurisdiction exercised by the ecclesi- 
astical courts under the common law has been given to 
our court of common pleas by various acts of assembly. 
The act of June 20, 1893, the last act on the subject, pro- 
vides that it shall be lawful for the several courts of com- 
mon pleas of this commonwealth to entertain jurisdiction 
of all cases of divorce a. v. m., and from bed and board 
**for the causes of adultery committed by the husband, or 
wilful and malicious desertion for two years or cruel and 
barbarous treatment, or offering such indignities to his 
wife's person as to render her condition intolerable and 
life burdensome and thereby causing her to withdraw 
from his house and family." The procedure under this 
act, it is provided, shall be the same as prescribed by the 
act entitled **An act concerning divorces," approved 
March 13, 1815. 

Among other things, this act of 1815 provides that a 
petition shall be filed by the libellant and that a subpoena 
shall issue to bring the respondent into court; then that 
he or she shall file an answer. After this the court **mav 
make such preparatory rules and orders in the cause that 
the same may be brous^ht to a hearing, ... at which 
hearing the court may detern^ine the same ex parte if 
necessary; but if either of the Y>arties shall desire any 
matter of fact, that is affirmed by one and denied by the 
other, to be tried by a jury, an issue shall be formed and 
the same tried accordingly; but when neither of the 
parties requires an issue, ' ' the court hears and decides the 
case without the aid of a jury. 

From this it will be seen that although a proceeding 
in divorce is sui generis, it is substantially a suit in 
equity. It is the judge as a chancellor who grants the 
divorce; the jury, if an issue is demanded, only passes 
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upon such questions of fact as are submitted for its deter- 
mination to aid the chancellor as in a court of equity. 

In getting the case in proper shape for trial, either 
with or without a jury, the judge of the court of common 
pleas is expressly empowered by the act of 1815 to make 
such preparatory rules and interlocutory orders as may 
be necessary to do justice between the parties and deter- 
mine whether a divorce shall be granted or refused. The 
character of the proceeding and this express enactment 
of the act of 1815, in our opinion justifies the allowance of 
amendments to the libel and answers filed by the parties 
when necesasry to accomplish a full adjudication of the 
differences and complaints of the parties and to avoid un- 
necessary and additional litigation. The act of 1893 
specifies four causes for a divorce. If they all exist, they 
can all be set out or assigned in the original libel as mak- 
ing the cause for the divorce. Any one of them is 
sufficient, but proving or adding any one or all the others 
does not change the character of the proceeding or the 
decree that is asked for. And it is certainly in the inter- 
est of the speedy administration of justice that one and 
not four different libels be filed, and that one and not four 
trials be had, if at anv time before trial or before issue it 
transpires that all of the causes exist and issues as to all 
may be tried together. To accomplish this, amendments 
to the original libel, or more properly a supplementarj^ or 
amended libel, should be allowed without issuing an alias 
subpoena. 

The objection of the respondent to us following this 
course in the case at bar is that the amendment if allowed 
would ''introduce a new cause of action. " But technically 
considered, does it? The right of action accruing to the 
libellant grows out of the breach of the marital contract, 
and the relief she seeks is to have that contract annulled. 
According to the statements contained in the original 
libel she had that right of action, and what she now asks 
is to be allowed to aver a second ground for the enforce- 
ment of her right to the decree she would be entitled to 
under the averments of the original libel. The contract 
that has been broken remains the same; the relief asked 
for remains the same; the scope of tlie proof of the re- 
spondent's breach of the contract is alone ^nl^rged. 

It will be observed that the libellant has not vet filed 
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a replication and no issue has been framed. The proceed- 
ing: is not ready for a hearing, but is yet in its formative 
stage. The court liaving been given the power by the act 
of 1815 "to make preparatory rules and orders in the 
cause that the same may be brought to a hearing," why 
should not this rule to allow the libellant to assign 
another reason in support of her claim that the marriage 
contract has been broken be made absolute? It surely 
does not deprive the respondent of any right if he is 
allowed to answer over. 

But we are not without ])recedents in this matter. 
In Claybaugh vs. Claybaugh (Allegheny county) 10 
Weekly Notes of Cases 365, it was held that a libel could 
be amended. Judge Ewing, who delivered the opinion of 
the court, among other things said: "There is no good 
reason why an amendment charging an additional cause 
of action should not be allowed in the discretion of the 
court. It does not seek a new result or decree. It may 
save time and expense. ' ' 

In A. vs. B., 2 District Reports 393 (Philadelphia 
county). Judge Riddle, in allowing an amendment, said: 
'*The proceeding in divroce is an equitable one and con- 
ducted under ec^ui table processes. It is commenced by 
libel (bill) followed by subpoena and answers and is 
referred to a master, and a court of equity is especially 
empowered to allow any and all amendments necessary 
to secure a prompt administration of justice between the 
parties." 

In Toone rs. Toone (Philadelphia county) 10 Phila- 
174, Judge Paxson, in allowing an amendment to a libel 
containing a new and distinct ground of divorce, among 
other things said: *'A libel in divorce, altliough not 
to(»hnically a bill in eipiity, M^ay be said to be in the 
nature of a proceeding in equity. Amendments in such 
cases are not of right interest in the sound dis(»retion of 
the court." Speaking of the objections to the amend- 
ment, he said: **Nor is the objection that an additional 
cause of divorce is introduced a valid one. The libellant 
is not. necessarily restricted to one ground of divorce 
She might have alleged both causes in an original libel, 
and there is no good reason why she may not amend now 
so as to include both." 

In Power's Appeal, 120 Pa. 327, Mr. Justice Paxson, 
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speaking for the Sapreme Court, said: ^'A motion was 
made at bar for leave to amend the libel by inserting an 
averment of crael and barbarous treatment by the wife. 
We declined to allow the amendment for the reason that 
it made a change in the cause of action requiring for its 
support a different line of proof. The libellant could 
have amended below when, if the respondent was of the 
opinion that additional evidence was required to meet the 
new charge, she would have had an opportunity to intro- 
duce it. It would be unjust to allaw the amendment at 
this stage of the proceedings. ' ' 

And now, October 25, 1904, this rule came on to be 
heard and was ar^ed by counsel, whereupon, upon due 
consideration, it is ordered, adjudged and decreed as 
follows, to wit: 

1. That the libellant be allowed to file an amended 
libel, adding as an additional ground for the divorce she 
seeks, adultery by the respondent, Oeorge Oetz, with one, 
Sade Williams, on or about July 26, 1904, near Canons- 
burg in this county. 

2. That the resi)ondent be allowed to answer over, 
and that he file his answer within thirty days after the 
amended libel is filed and a copy thereof served upon his 
attorneys of record. 



Com. bx. rsl. Tics vs. Commissioners op Lehigh Co. 

Boroughs-^onsoliiUiium Of— Ad of June 6, 1893, R L. sss—Appiica- 
MUf o/Ad to Boroughs wukkh are compaU and contiguous but located in 
different counties. 

By prooMdingi dvly had tmder the Act of Jane 6, 1S93, and ilt rapptemeDta 
two bofiHifht located in difieieat coaatiea were coaaelidated into one borough and a 
dMrtn wai iatved lo the conioUdaied boroagh bj the Gofernor of tfie Common* 
weaUb. The lelaloff pi a t tn t cd a petition for a writ of mandamna to compel the 
coantr commiiaioaen to place hit name apon the election haUota at a candidatt for 
the dfice of Jaatioe of the peace. The qaeation aa to whether a Tacaacj eiiited in 
the office of joatiGe of the peace depended apon the legal q^stion aa to whether or 
not the bet jvgha had the right to conaolidatt. 

//eld: That the Ugalitj of the chaitar of the oonaoUdated boreagh coaUi not 
be iaqnind iate in thia proceediag and the mandamna matt be refvted. 



158 Com. ex. rkl. Ticbvs. Commissioners of Lehigh Co. 



In the Court of Common Pleas of Lehigh County. 
Commonwealth of Pennsylvania ex relatione Victor E; 
Tice vs. A. Monroe Stephens, Llwellyn S. Shimer and 
Willoughby Gnth, Commissioners of Lehigh County. No. 
45 April Term, 1905. Petition for mandamus. Man- 
damus refused. . 

The facts are set forth in the petition and the answeit 
thereto. 

The petition is as follows: The petition of Victor E. 
Tice, the above named relator, respectfully represents: 

That he is a citizen of the Commonwealth of Penn- 
sylvania residing at No. 110 Spring street, in the Borough 
of West Bethlehem, situate and presently existing as a 
municipal corporation within the County of Lehigh and 
the State of Pennsylvania, and has resided at said place 
for one year and upwards and is a qualified voter of the 
said Borough of West Bethlehem. 

That by reason of the expiration of his term of office, 
the commission of Franklin J. Haus, one of the justices of 
tthe peace of said borough, will expire on the first Mon- 
day of May, 1905, thereby causing a vacancy in said office 
of the justice of the peace, unless some person is duly 
elected to fill said office of the justice of the peace of the 
Borough of West Bethlehem as successor to the said 
Franklin J. Haus at the municipal election to be held in 
the Borough of West Bethlehem on February 21st, 1905; 

That recognizing their right under existing laws to 
nominate a duly qualified voter of said Borough of West 
Bethlehem for said office of justice of the peace whidh will 
expire on May 1st, 1905, the conferees named at the prim- 
ary meeting of the Democratic party or policy held in the 
several wards of the Borough of West Bethlehem on the 
first day of February, 1905, and who represented said 
Democratic party or policy, in pursuance of the powers 
vested in them under existing laws and rules of the 
Democratic party of the said Borough of West Bethlehem 
met at the residence of George Mack, at No. 21 Secx)nd 
avenue, in the said Borough of West Bethlehem, on 
Thursday evening, F^ruary 2nd, 1905, for the purpose of 
naming one person of the Borough of West Bethlehem 
whose name is to be placed upon the official ballot of the 
said borough as the Deraocartic nominee to fill the office 
of justice of the peace of said Borough of West Bethle- 
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hem which will become vacant on May 1st, 1905, by 
reason of the expiration of the term of oflSce of the present 
incumbent, Franklin J. Haus, and then and there did 
name by a unanimous vote, your petitioner as the person 
whose name is to be placed upon the official ballot of the 
Borough of West Bethlehem as the regular Democratic 
nominee to be voted for throughout the several wards of 
the said Borough of West Bethlehem for the office of 
justice of the peace of said borough which will become 
vacant on May 1st, 1905, and furthermore did thereupon 
immediately issue to your petitioner a proper and legal 
certificate of nomination representing the action taken 
by the Democratic party or policy of the Borough of West 
Bethlehem, in due form of law, a copy of which is hereto 
attached. 

That on February 3rd, 1905, your petitioner person- 
ally presented said certificate of nomination, representing 
the action of the Democratic party or policy in reference 
to said office of justice of the peace of the Borough of 
West Bethlehem to be filled by reason of the expiration of 
the term of office of Franklin J. Haus, the present incum- 
bent, on May 1st, 1905, as aforesaid, to A. Monroe 
Stephens, Willougliby S. Outh and Llewellyn S. Shimer, 
the County Commissioners of Lehigh County for the pur- 
pose of filing the same in their office as is required by law, 
and said certificate was then and tliere acccepted by 
them and marked filed at 2.10 o'clock P. M. as will appear 
from said certificate and its endorsements. 

That on February 9th, 1905, the said A. Monroe 
Stephens, Willoughby S. Guth and Llewellyn S. 
Shimer, Coimty Commissioners of Tjehi^h County, with- 
out any just cause or excuse of which your petitioner has 
knowledge, and without authority of law, rescinded their 
former action taken in accepting your petitioner's certifi- 
cate of nomination and filinc: the same and permitting 
the same to be filed as will appear from a copy of a resolu- 
tion hereto attached and thereupon at their own instance 
and in disregard of your petitioner's protest withdrew 
from the records of their office where the saine had been 
lawfully placed, your petitioner's certificate of nomina- 
tion and delivered up and surrendered the same over 
unto your petitioner ,and thereafter, althousrh it is thei^ 
duty under existing laws to receive and accept certificates 
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of nomination for the office of justice of the peace which 
are lawfally issued throughout the county of Lehigh by 
the persons authorzed by law to issue such certificates of 
nomination and, after having marked such certificates as 
being filed, to file the same amongst the records of their 
office, steadfastly refused to accept your petitioner's 
certificate of nomination and refused to permit him to file 
the same in spite of the fact that it is thdr duty to accept 
the same and permit the filing of the same* The said 
county commissioners of Lehigh County aforesaid further 
notified your petitioner that they would not place his 
name upon the official ballot of the Borough of West 
Bethlehem as the Democratic nominee for the office of 
justice of the peace for said borough in spite of the fact 
that he holds a certificate of nomination issued to him in 
due form of law by the duly and legally authorized so to 
do which had been lawfully filed with the county commis- 
sioners of Lehigh County aforesaid on Friday, February 
3rd, 1905, in conformity with the existing laws of this 
commonwealth relative to the filing of certificates of 
nomination for the office of justice of the peace in 
boroughs, and which was afterwards rejected and which 
he is now unjustly and without authority of law restrain- 
ed from filing in their said office by reason of their refusal 
to accept and receive the same. 

That your petitioner has frequently protested 
against the unjust and unwarranted action of the said A. 
Monroe Stephens, Willoughby S. Guth and Llewellyn S. 
Shimer, County Commissioners of Lehigh County, in 
refusing to place his name uix>n the official ballot for 
the several wards of the Borough of West Bethlehem as 
the nominee of the Democratic party or policy of the 
Borough of West Bethlehem for the office of justice of the 
peace of said borough to be filled at the regular borough 
election to be held in said Borough of West Bethlehem on 
February 21st, 1905, by reason of the expiration of the 
term of office of Franklin J. Haus, the present incumbent, 
on the first Monday in May, next ensuing, being May 1st, 
1905, and has on several occasions since the date of rejec- 
tion of said certificate of nomination by the said A. 
Monroe Stephens, Willoughby S. Guth and Llewellyn S. 
Shimer, County Commissioners of Lehigh County, re- 
quested and demanded them, the said county commis- 
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sioners of Liehigh County to accept his certificate of 
nomination, mark it filed and furthermore place his name 
upon the official ballot for the several wards of the 
Borough of West Bethlehem as the regular nominee of the 
Democratic party or policy of the Borough of West Beth* 
lehem for the office of justice of the peace of the said 
Borough of West Bethlehem to be filled at the borough 
election to be held in the said Borough of West Bethle- 
hem on February 2l8t, 1905, by reason of the expiration 
of the term of office of Franklin J. Hans, the present in- 
cumbent on May 1st, 1905, all of which it is their duty to 
do under the existing laws of this commonwealth, but 
they, the said A. Monroe Stephens, Willoughby S. Guth 
ana Llewellyn S. Shimer, County Commissioners of 
Lehigh County, ignoring their said duties and the legal 
rights of your petitioner, have, from the date of the 
rejection of said certificate of nomination, steadfastly 
refused and neglected to grant your petitioner's demands 
and request to be permitted to file his certificate of nomin- 
ation as aforesaid and to have his name placed upon the 
official ballot of the several wards of the Borough of West 
Bethlehem as aforesaid without any legal cause or excuse 
and by reason of said refusal and neglect your petitioner 
has been utterly deprived of his just and legal rights. 

That your petitioner is beneficially interested in the 
result of this proceeding inasmuch as by reason thereof, 
the county commissioners of Lehigh County will be com- 
pelled to accept vour petitioner's certificate of nomina- 
tion aforesaid and file the same in their said office accord- 
ing to law, and in pursuance of such acceptance and filing 
will be obliged by existing laws to place the name of your 
]ietitioner upon the official ballot for the several wards of 
the Borough of West Bethlehem as the regular Demo- 
cratic nominee of the Democratic party or policy of the 
Borough of West Bethlehem for the office of justice of the 
peace of said Borough of West Bethlehem to be filled at 
the next borough election to be held in the said Boroui^h 
of West Bethlehem on Tuesday, Febniarv 21st, 1905, by 
reason of the expiration of the term of oAice of Franklin 
J. Haus, the present incumbent, on May 1st, 1905, all of 
which they are now by law required to do, but which they 
have unjustly neglected and refused to do. 

That by reason of the premises and the said refusal 
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and neglect your petitioner has suffered gpreat damage 
and has no other adequate and specific remedy at law. 

He therefore prays the Court to issue a writ of alter- 
nate mandamus as authorized by the laws of this com- 
monwealth directed to A. Monroe Stephens, Willoughby 
S. Guth and Llewellyn S. Shimer, the County Commis- 
sioners of Lehigh County, commanding them to accept 
your petitioner's certificate of nomination referred to in 
this petition apd to mark the same filed as of February 
3rd, 1905, at ^.10 o'clock P. M., the time at which the said 
certificate of nomination was originally filed and further- 
more that in pursuance of said filing of said certificate, 
that they, the said A. Monroe Stephens, Willoughby S. 
Guthy Llewellyn S. Shimer, County Commissioners of 
Lehigh County, shall place^the name of your petitioner 
upon the official ballot for the several wards of the Bor- 
ough of West Bethlehem as the regular Democratic nom- 
ination of the Democratic party or policy of the Borough 
of West Bethlehem for the office of justice of the peace for 
said borough to be filled at the next borough election to 
be held in the said Borough of West Bethlehem on Tues- 
day, February 21st, 1905, by reason of the expiration of 
the term of office of Franklin J. Haus, the present incum- 
bent on May Ist, 1905, as they are by law and duty bound 
to, do,. or the cause why not to show to your Honorable 
Court in answer to said command, and for such other writ, 
relief and remedies as by law he is entitled to. Said writ 
of alternate mandamus to be made returnable at such 
time, not less than five days after the service thereof as 
the Court may direct. 

. The answer to the petition for the writ of mandamus 
was as follows: . 

"For answer to the writ of alternative mandamus 
issued , by the Court February 10, 1905, A. Monroe 
Stephens, Willoughby S. Guth and Llewellyn S. Shimer, 
Commissioners of the County of Lehigh through Erdman 
and Diefenderf er, their attorneys^ come and for cause and 
show why they should not be compelled to obey the man- 
date of the said writ allowed bv the Court Victor E. Tice 
the relator^make answer to the several allegations in the 
petition as follows: 

The respondents admit that the petitioner is a 
citizen, that the term of office of Franklin J. Haus one of 
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the justicei^ of the peace of the Borough of West Bethle- 
hem is about to expire, and that in pursuance of an 
alleged vacancy by reason of the expiration of the term 
of office of the said Franklin J. Haus, that Victor E. Tice 
the relator presented to the respondents a certificate of 
nomination for the office of justice of the peace of the 
Borough of West Bethlehem, which certificate of nomina- 
tion purported to represent the action of the Democratic 
party or policy in reference to nomination for the office 
of the justice of the peace of the Borough of West Beth- 
lehem, which certificate was presented to the respondents 
on February 3, 1905, all as in the relator's petition set 
forth. 

That the respondents by and through their clerk 
received the said certificate of nomination on said day 
and marked the same filed, as in the relator's petition set 
forth. 

That it is one of the duties of the county commis- 
sioners to receive certificates of nomination for the re- 
spective voting districts in the county, and to arrange the 
nomination so received and filed by them on a ballot, and 
have the ballots printed and distributed for the several 
election districts in the said county. 

That the certificate of nomination filed by Victor E. 
Tice purported to be a nomination for the Borough of 
West Bethlehem in the said County of Lehigh. 

It is also the duty of the county commissioners to 
arrange and prepare the ballots in such a manner that 
there may be only one form of ballot for each and every 
election district within the county. 

That after the filing of the certificate of nomination 
by Victor E. Tice the relator aforesaid, and upon the 
respondents preparing and arranging the ballots as they 
are by law required to do, it was found that certificates 
of nomination representing the Democratic and Republi- 
can parties or policies in the same district which formerly 
comprised the Borough of West Bethlehem had previously 
been filed, and that said certificates of nominations so filed 
were made out and filed for the ** Borough of Bethlehem," 
arid for the Fifth, Sixth and Seventh Wards of the said 
Borough of Bethlehem. 

Your respondents further allege that upon proceed- 
ings duly had under the consolidation act of June 6, 1893, 
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the Borough of West Bethlehem in the County of Lehigh 
was consolidated with the Borough of Bethlehem in 
Northampton County, an election held in the two bor- 
oughs subsequently consolidated into one, and that on 
August 16, 1904, a charter was duly issued by the 
governor of the State of Pennsylvania, consolidating the 
Borough of Bethlehem, Northampton Coimty, and the 
Borough of West Bethlehem, Lehigh County, into one 
borough, under the name of the Borough of Bethlehem, 
and that ix>rtion of the consolidated trough lying in 
Lehigh County, and formerly constituting the Borough of 
West Bethlehem were designated in the consolidation and 
in the new charter as the Fifth, Sixth and Seventh Wards 
of the Borough of Bethlehem ; which charter so granted as 
aforesaid for the Borough of Bethlehem in accordance 
with said consolidation was entered of record in the 
recorder's office in Allentown in and for the County of 
Lehigh on August 25, 1904, and recorded in Charter 
Docket Vol. 6, Page 445. 

That the first certificates of nomination filed as here- 
inbefore stated were filed for the several wards of the 
Borough of Bethlehem, lying in the County of Lehigh and 
formerly constituting the Borough of West Bethlehem; 
and the certificate of nomination filed by the relator is 
filed for the Borough of West Bethlehem and for the 
First, Second and Third Wards of said borough. 

Your respondents realizing the fact that only one 
form of ticket can be submitted by them to the voters for 
one and the same election district found that the certifi- 
cate of nomination filed by Victor E. Tice the relator to be 
voted for in the First, Second and Third Wards of the 
Borough of West Bethlehem, were inconsistent with the 
certificates of nomination therefore filed for the same 
election districts in the county put under the name and 
title ''The Borough of Bethlehem,** and for the Fifth, 
Sixth and Seventh Wards of said borough, and that there- 
fore the nominations on the several certificates of nomin- 
ation could not be printed upon one and the same ticket, 
the same election districts being designated on the differ- 
ent certificates so filed by a different name or district. 

That Victor E. Tice the relator was duly informed of 
the situation by the respondents and the matter fully 
stated to him; and the resix>ndents, recognizing the con- 
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consolidated of the Borough of West Bethlehem into the 
Borough of Bethlehem in accordance with the charter 
above referred to, and the designation of the several 
wards which formerly constituted the Borough of West 
Bethlehem as above set forth, and believing that by the 
said act of consolidation and the charter above mentioned 
there was no longer an election district in the County of 
Lehigh under the name and designation of the ''Borough 
of West Bethlehem^' and the First, Second and Third 
Wards of said borough and further believing that by 
reason thereof they were not authorized or justified in 
law to cause any ballots to be printed for the Borough 
of West Bethlehem, but recognizing the consolidation and 
charter above set forth, as they believed they were in law 
obliged to do, revoked the filing of the certificate of 
nomination so presented by Victor E. Tice the relator as 
aforesaid, and proceeded to print the ballots for the 
territory formerly comprising the Borough of West 
Bethlehem and the several wards thereof as and for the 
wards of the Borough of Bethlehem. 

Your respondents further say that they were informed 
and now believe that they were not justified in printing 
the name of Victor E. Tice as a candidate for the office of 
justice of the peace upon the ticket printed for the Fifth, 
Sixth and Seventh Wards of the Borough of Bethlehem, 
as the certificate of nomination of the said Victor E. Tice 
states that the said nomination 5s for the Borough of West 
Bethlehem and not for the Borough of Bethlehem. 

The respondents further allege that they are advised 
and believe that there is not now existing in the County 
of Lehigh a municipality or election district known as the 
Borough of West Bethlehem, but that the same is now 
merged by the consolidation into the municipality known 
as the Borough of Bethlehem, that for this reason only 
they have refused to print any l3allots for the municipality 
formerly existing under the name of the Borough of West 
Bethlehem, believing that they are not authorized by law 
to print any ballots for the municipality or election dis- 
trict formerly known as the Borourh of West Bethlehem 
and not now existing; and have therefore caused to be 
printed the ballots for the same territory or election 
districts, formerly known as the Borough of West Beth- 
lehem, imder the title and designation of the ''Borough 
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of Bethlehem '' in accordance with the charter of the said 
borough hereinbefore referred to. 

The respondents further allege that under the con- 
solidation as above set forth there is no vacancy in the 
office of justice of the peace to be filled at the next spring 
election and for which the relator has filed certificate of 
nomination. 

The respondents therefore submit that their action in 
revoking the filing of the certificate of Victor E. Tice, the 
relator, and refusing thereafter to file said nomination 
paper, and also in refusing the demands and request of 
the petitioner, was for just cause, and under authority of 
law, as they are advised and believe. 

Your respondent therefore being desirous of avoiding 
any and all irregularity in the printing of the ballot and 
the consequent results upon the election, submit this their 
answer to the Court for decision, being ready and willing 
to comply with any and all orders or directions that the 
Court may make relative to the matters contained herein. 

The relator demurred to the answer, averring its 
insufficiency. 

M. C. Henninger for Relator. 

Erdman & Diefenderfer, County Solicitors, for De- 
fendants. 

Trexler, P. J., February 17, 1905. In the matter of 
the application of Victor E. Tice for a mandamus against 
above named defendants directing them to place his name 
upon the election ballot for an election to be held Febru- 
ary 21, 1905, in what is known as West Bethlehem, Lehigh 
County. 

The relator in his petition represents that he was 
duly nominated for the office of justice of the peace in the 
Borough of West Bethlehem; that he filed his proper cer- 
tificate of nomination with the commissioners of the 
County of Lehigh and that they refused to print his name 
upon the ticket to be voted for. 

The commissioners in their answer, admitting the 
facts set forth in the relator's petition, state th««. upon 
proceedings duly had under the Act of June 16, 1893, aud 
supplements, the Borough of West Bethlehem, in tlie 
County of Lehigh, was consolidated with the Borough of 
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Bethlehem in Northampton County; that a charter was 
duly issued to the consolidated borough: that what was 
formerly known as West Bethlehem constitutes a part of 
the Borough of Bethlehem, being the Fifth, Sixth and 
Seventh Wards of said borough; that no vacancy exists 
in the office of justice of the peace in said Fifth, Sixth and 
Seventh Wards of the Borough of Bethlehem, said Bor- 
ough of West Bethlehem not being now existing. 

Upon the argument of the case, counsel for the 
relator attacked the formation of the consolidated Bor- 
ough of Bethlehem by the union of the Borough of Beth- 
lehem, in Northampton County and the Borough of West 
Bethlehem in Lehigh County; asserting that the Act of 
1893, supra, does not authorize the erection of a borough 
by the union of two or more boroughs located in different 
counties. 

The union of two boroughs of this character produces 
a number of inconveniences and absurdities and it may 
well be questioned whether the Act of 1893 was intended 
to apply to such a state of facts and were the matter 
squarely before me, as at present advised, I would incline 
to doubt very much the validity of the consolidated bor- 
ough but to my mind that is not determinable in the 
present case. The Borough of Bethlehem is not a party 
to this suit, nor are its officers or counsel present to main- 
tain its rights. 

The charter of the corporation of the Borough of 
Bethlehem in my opinion cannot be inquired into in this 
proceeding. The same principle applies as to any other 
corporation. 

I need not cite any of the large number of cases in 
which this principle has been declared. 

See Pepper & Lewis Dig. of Dec., Title-Corpora- 
tions, Vol. 3, pp. 4859 and 4870. 

This matter is presented to the court and a decision 
requested at once, as the ballots for the coming election 
are to be placed in the printer *s hands to-morrow, Febru- 
ary 17th, the case being heard to-day, February 16th. 

Time does not permit for an extended discussion of 
the matters involved but I am convinced that the relief 
sought for cannot be granted in the present proceeding 
and the mandamus must be refused. 

Now, February 16, 1905, the prayer of the petitioner 
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is refused, the mandamus is not allowed and judgment is 
given for the defendants, with costs to be paid by the 
plaintiff. 



Carver vs. Borough of Norristown. 

Board of Health— IVhen it must supply subsistence^ in case ofquaran* 
tine — Boarders in a quarantined house. 

Where a honie is qnanntined by a board of health, it it the dnty of the board 
to provide sobeistenoe for the family where a neoeasity arisea by reason of the con- 
finement or restraint ; bnt if the honaeholder has property, money or credit to pro- 
vide all needed supplies, then all that can be demanded of the board of health is a 
reasonable opportunity to send ont and purchase snch supplies. 

Where the householder keeps a boarding-house, and the board of health prom- 
ises to furnish the needed supplies for the boarders, the keeper of the boarding- 
hduse can supply the needs of the boarders without subjecting herself to the infer- 
ence that she furnished the supplies as a gratuity ; but if the boarders are able to pay 
for the food and maintenance, they can not escape liability the efor. 

In the Court of Common Pleas of Montgomery- 
County. Lavina H. Carver vs. the Burgess and Town 
Council of the Borough of Norristown. No. 170 June 
Term, 1904. Demurrer to the sufficiency of the Plain- 
tiff's statement. 

E. F. Slough, Esq., for Plaintiff. 
Irvin P. Kttipe, Esq., for Defendant. 

Opinion of the court by Swartz, P. J., February 20, 
1905. 

The plaintiff's statement alleges that she kept a 
boarding-house in the Borough of Norristown. One of 
the inmates was attacked with small-pox, and the house 
was quarantined. The inmates of the house were plain- 
tiff's family, consisting of five persons and a servant. 
Some ten boarders were also quarantined within the 
house. 

The statement sets out that the health officer of the 
board of health, upon application to him, promised to 
maintain and support the family and boarders during 
their confinement nnder quarantine. 
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She alleges farther that she was poor and dependent 
upon the paymoit from her boarders for her maintenance 
and living; that the boarders were also poor and depmid- 
ent upon their daily wages to pay their board. She 
provided for all the inmates of the house during their 
confinemmit. She declares that the board of health failed 
to pay for the support that die provided during the 
quarantine. 

She presents an itemized bill for groceries, meats and 
provisions used in the house. She also claims for coal, 
rent, and clothing burned. 

She alleges that these bills ''were contracted and 
paid by her*' during the two weeks that the quarantine 
continued. 

That she had property, money or credit to provide 
subsistence for herself and family is manifest, for she was 
able, according to her statement, to supply not only her 
own family but some ten boarders in addition. She had 
the means of support at the time of the quarantine. 
She was not in want-— the necessities of her case 
did not require help from the borough. A board of 
health is organized to prevent the spread of infectious 
diseases. It is not a body invested with the right to take 
care of the poor of the town except so far as it may be- 
come necessary to provide subsistence to carry out the 
main purpose of the organization — ^to wit, to stamp out 
contagious or infectious diseases. The power to arrest 
and separate persons implies a power and duty to furnish 
food and subsistence, but only where a necessity arises 
by reason of the confinement or restraint. We think the 
demurrrer is good as to any claim presented by the plain- 
tiff for money expended in behalf of her own family. 

Can she recover for the provisions furnished to the 
persons other than her family f 

She had a contract to furnish them board in con- 
sideration of the money to be paid by them. When they 
said they had no money to pay for future board she was 
under no obligation to continue the agn^eement Because 
they were boarders she was under no obligation to 
famish them, gratuitous board after they stated they 
could no longer compensate her for future subsistence. 
When the borough neglected to furnish the provisions 
which it had promised to supply to the inmates of the 
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of nomination for the office of justice of the peace which 
are lawfully issued throughout the county of Lehigh by 
the persons authorzed by law to issue such certificates of 
nomination and, after having marked such certificates as 
being filed, to file the same amongst the records of their 
office, steadfastly refused to accept your petitioner's 
certificate of nomination and refused to permit Mm to file 
the same in spite of the fact that it is their duty to accept 
the same and permit the filing of the same. The said 
county commissioners of Lehigh County aforesaid further 
notified your petitioner that they would not place his 
name upon the official ballot of the Borough of West 
Bethlehem as the Democratic nominee for the office of 
justice of the peace for said borough in spite of the fact 
that he holds a certificate of nomination issued to him in 
due form of law by the duly and legally authorized so to 
do which had been lawfully filed with the ooimty commis- 
sioners of Lehigh County aforesaid on Friday, February 
3rd, 1905, in conformity with the existing laws of this 
commonwealth relative to the filing of certificates of 
nomination for the office of justice of the peace in 
boroughs, and which was afterwards rejected and which 
he is now unjustly and without authority of law restrain- 
ed from filing in their said office by reason of their refusal 
to accept and receive the same. 

That your petitioner has frequently protested 
against the unjust and unwarranted action of the said A. 
Monroe Stephens, Willoughby S. Guth and Llewellyn S. 
Shimer, County Commissioners of Lehigh County, in 
refusing to place his name upon the official ballot for 
the several wards of the Borough of West Bethlehem as 
the nominee of the Democratic party or policy of the 
Borough of West Bethlehem for the office of justice of the 
peace of said borough to be filled at the regular borough 
election to be held in said Borough of West Bethlehem on 
February 21st, 1905, by reason of the expiration of the 
term of office of Franklin J. Haus, the present incumbent, 
on the first Monday in May, next ensuing, being May 1st, 
1905, and has on several occasions since the date of rejec- 
tion of said certificate of nomination by the said A. 
Monroe Stephens, Willoughby S. Outh and Llewellyn S. 
Shimer, County Commissioners of Lehigh County, re- 
quested and demanded them, the said county eommis* 
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sioners of Lehigh County to accept his certificate of 
nomination, mark it filed and furthermore place his name 
upon the official ballot for the several wards of the 
Borough of West Bethlehem as the regular nominee of the 
Democratic party or policy of the Borough of West Beth* 
lehem for the office of justice of the peace of the said 
Borough of West Bethlehem to be filled at the borough 
election to be held in the said Borough of West Bethle- 
hem on February 2l8t, 1905, by reason of the expiration 
of the term of office of IVanklin J. Haus, the present in- 
cumbent on May 1st, 1905, all of which it is their duty to 
do under the existing laws of this commonwealth, but 
they, the said A. Monroe Stephens, WiUoughby S. Guth 
and Llewellyn S. Shimer, County Commissioners of 
Lehigh County, ignoring their said duties and the legal 
rights of your petitioner, have, from the date of the 
rejection of said certificate of nomination, steadfastly 
refused and neglected to grant your petitioner's demands 
and request to be permitted to file his certificate of nomin- 
ation as aforesaid and to have his name placed upon the 
official ballot of the several wards of the Borough of West 
Bethlehem as aforesaid without any legal cause or excuse 
and by reason of said refusal and neglect your petitioner 
has been utterly deprived of his just and legal rights. 

That your petitioner is beneficially interested in the 
result of this proceeding inasmuch as by reason thereof, 
the county commissioners of Lehigh County will be com- 
pelled to accept your petitioner's certificate of nomina- 
tion aforesaid and file the same in their said office accord- 
ing to law, and in pursuance of such acceptance and filing 
will be obliged by existing laws to place the name of your 
petitioner upon the official ballot for the several waras of 
the Borough of West Bethlehem as the regular Demo- 
cratic nominee of the Democratic party or policy of the 
Borough of West Bethlehem for the office of justice of the 
peace of said Borough of West Bethlehem to be filled at 
the next borough election to be held in the said Boroui;h 
of West Bethlehem on Tuesday, February 21st, 1905, by 
reason of the expiration of the term of office of Franklin 
J. Hans, the present incumbent, on May 1st, 1905, all of 
which they are now by law required to do, but which they 
have imjustly nisglected and refused to do. 

That by reason of the premises and the said refusal 
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prior to 1881 when she died; Mrs. Thompson^ who is not 
related to them, then took the sister's place in tiie honse 
and a few years thereafter, with the consent of the 
brothers, her two children, Ella, then eleven ^ears old, 
and Blanche, eight, joined her and lived with thenu 
James Long di^ in 1890, and Mrs. Thompson and 
Blanche lived in the house with John until his death, and 
Ella until her marriage a few years previous. 

The appellant produced no evidence tmiding to show 
testamentary incapacity, and very slight inferential evi* 
dence tending to show any impairment of the mind of John 
Long. Acconling to their testimony he was about eighty- 
five years of age when he executed the will and ninety-one 
when the codicil was executed; and it is argued that be- 
cause of his advanced age his intellect must have been 
impaired to such an extent as to make him susceptible to 
undue influence. The testimony, however, very satisfac- 
torily refutes this argument. The will and codicil both 
were prepared bv A. O. Smith, a member of the bar, who 
testified at length in regard to conversations with regard 
to his will and codicil, and said in part, ''that he talked 
very intelligently before the will was executed and at all 
times. He was not a man of many words. He thought 
very clearlv, and he would get my advice sometimes in 
sort of an abstract way by asking questions to get my idea 
before he stated his purpose, and he rememberod, I might 
say with unerring accuracy, from one time to another, 
even I would forget what I told him on former occasions 
and he would not. He was disposed after business to get 
on to social and general matters, talked over the news of 
the neighborhood. He was not reminiscent for an old 
man, his topics were the present topics, the new street car 
line, new developments around Mt. Lebanon, the general 
topics in the newspapers. His mental faculties were 
entirely normal, they were very satisfactory in point of 
business. His foresight I thought a decided exception for 
a man of his years. He would not as a rule give you his 
conclusion just at that time, while at a later time he 
would let me know what he thought of my advice. He 
would adhere to his conclusion. He was really a very 
satisfactory client. I am safe in saying I never knew a 
man, old or young, on a farm or off it, that had any better 
or clearer defined ideas of what he wanted done.'' 
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Q. Now in your dealings with him how did you find 
his mind as it come in contact with yours, that is, did you 
control his judgment f 

A. No sir, not in the least, except on some matters 
that were entirely a question for a lawyer, say the form 
of legal papers or anything like that Those things were 
left entirely to me. 

Dr. Pool, who attended him for two weeks prior to 
his death, said in regai*d to his mind at that time: '^ Well, 
his mental faculties I think were extremely bright for a 
man of his age, in fact he was entirely sane. His mental 
capacity did not seem to be blighted at all by a^e. He 
was fully capable I think to act for himself m any 
matter.'' 

Dr. Sykes, who attended him in 1902 and in January, 
1903, said that when he visited him his mind seemed to 
be exceptionally bright for a man of ninety years of age. 

The proponents called a number of other witnesses, 
some of them neighbors, and a few who had some busi- 
ness transactions with him, the substance of whose testi- 
mony is that his mind was normal; that he was a well 
preserved man of good intellect and bright considering 
his age. These witnesses are strongly corroborated by 
the fact that the appellant, although he lived near the 
testator and had a conversation with him a few months 
before his death about their relationship, in his testimony 
said nothing about testator's mental condition. This 
.evidence so completely rebuts any inference which might 
arise from the testimony produced by the appellant and 
the advanced age of John Long that his mind was im- 
paired so that he would be susceptible to undue influence 
that a jury would not be justified in so finding. This case 
then is that of a will made by a testator of undoubted 
testamentary capacity and unimpaired mental faculties. 

Appellant alleges that a confidential relation existed 
between the testator and Mrs. Thompson and her 
daughters, and that the burden is therefore upon them to 
show that the will was not the result of undue influence. 
If our conclusion that theree is no evidence on which a 
jury could find impairment of testator's mental faculties 
be correct, the question whether or not they stood in con- 
fidential relation to testaor is immaterial in deciding this 
question, as it is only where there is impairment of 
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the mental faculties that the burden of proof is upon pro- 
ponents standing in a confidential relation, who ana 
beneficiaries under the will; Hopk's Appeal, 207 Pa. 203; 
Friend's Estate, 198 Pa. 363; York's Appeal, 185 Pa. 61; 
Caldwell vs, Anderson, 104 Pa. 199. But even if John 
Long's mind was impaired, we do not think from the 
evidence in this case that the burden of proof is cast upon 
the proponents. In answer to a leading question of 
appellant's counsel Mrs. Thompson testified that her 
relations with the decedent were quite confidential and 
intimate, and that she attended to any. of his business she 
could. Her examination by her counsel as to this matter 
was as follows : 

'*Q. What did you mean when you said the rela- 
tions were confidential? 

A. You would. talk confidential to your own sister. 

Q. What did you mean when you ' said the relations 
were confidential? 

A. I mean we would talk. Do you want me to give 
you an illustration? 

Q. Any way you can explain it. Mr. Bodgers used 
those words whether the relations were quite confidential 
and you said yes, that is his language. Jf you can give 
an illustration do so. 

A. I mean if anything he knew why he would discusfs 
it together in the house. 

The evidence shqws that any business of importance 
he transacted himself, or with the advice of his counsel^ 
A. O. Smith, and that neither Mr^. Thompson nor her 
daughters took any active part in it. This business was 
the renting of his farm, granting a right of way to a 
street car company, negotiations for the sale of his farm 
with several people, its sale and the distribution of the 
proceeds of sale. All that could be found under the 
evidence here is **the existence of intimate friendly rela- 
tions between the testator and beneficiaries such as 
living with him, nursing him and attending to unimport- 
ant business for him, which neither import undue 
influence nor shift the burden of proof from those who 
allege it ; " Messner vs. Elliott, 184 Pa. 42. In addition to 
this there is no evidence that the proponents solicited 
the testator to make the will or codicil, or procured them 
to be written, nor that their advice was sought or taken, 



Ik KB BSTATB OP JOHN LoHfQ, DBCBASBD. 175 

and it appears affi jrmatively that he consulted Ms counsel 

grivately about them, who prepared them according to 
is instructions without consultation or suggestions from 
the proponents; that they were not present at the execu- 
tion of the willy and that both papers were executed in 
the presence of disinterested witnesses. 

The next question is whether under all of the 
evidence in the case a verdict against the will could be 
sustained on the ground of undue influence? It appears 
that sometime between 1894 and 1896 the decedent had 
made a will in which, according to his declarations testi- 
fied to by appellant's witnesses, he had made ample pro- 
vision for Mrs. Catherine Salisbury, his second cousin, 
who lived with the Long family from 1848, when she was 
six years old, until 1860. This will was in the possession 
of Squire McCormick until his death in November, 1896, 
and after his widow's death was given to Mrs. Thompson, 
who testifies she gave it to the decedent, who had said he 
intended to bum it. Mrs. Salisbury testified that Mrs. 
Thompson told her about 1892, * * Well I will write a will 
myself, but I will have what I want;*' that if a will was 
made she would know what was in it, and that '^you 
(Mrs. S.) will never get a five-cent piece if I can help it." 
Some of his distant relatives also testified that the 
Thompsons prevented them having private conversations 
with him when they called, and there was some testimony 
to the effect th&t Mrs. Thompson controlled him. In 
addition to this testimony the appellant relies upon the 
intimate relations existing between the Thompsons and 
John Long, the circumstances attending the execution of 
the codicil, the sale of the decedent's farm and distribu- 
tion of its proceeds when the codicil was executed. ^ It 
appears from the testimony of Mr. Smith that some time 
after the execution of the will the decedent became appre- 
hensive that Mrs. Salisbury might contest it and con- 
cluded to sell his farm, which constituted the bulk of his 
estate, and make distribution of its proceeds in his life- 
time. On January 5, 1903, he made a contract with E. 
Worth for the sale of a farm for about $91,000, receiving 
$1,000 on account. This agreement purports to have 
been assigned to O. P. Phillips, and when the codicil was 
executed the decedent executed a deed to him for the 
farm, reserving his house and about ten acres of land 
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daring his life, receiving a check for $9,000, which was 
subsequently paid and a purchase money bond and 
mortmge for $81,000 purporting to be executed by Phil- 
lips, ne then assimed this mortgage to Mrs. Thompson 
and her daughter, Blanche, taking from the a bond con- 
ditioned to pay him the interest on the mortgage during 
his life, or maintain him at an amount not to exceed one 
hundred dollars per .month. He also made out checks in 
the names of the legatees mentioned in his will for the 
amount of their legacies, all of which have been delivered 
to them and have been paid except the checks of Mrs. 
Salisbury and her son William, which he ^ve to his 
attorney to keep untU he should direct their delivery, 
and not having done so in his lifetime they are still in 
his possession. By deed dated April 6th, 1903, purport- 
mg to be made by Phillips, he conveyed to W. L Craig 
three-fourths and to— — Olenn one-fourth of this farm. 
All the negotiations for the purchase were conducted by 
Craig, who has since died; and it is alleged that Worth 
and Phillips were both myths. This is probably the 
fact; but there is- nothing in all these circumstances to 
show the exercise of imdue influence in the making of the 
will six years prior thereto, or of the codicil. 

The will does not appear to be unreasonable. He 
owed no testamentary duty to this appellant, who it 
appears is well fixed fi^iancially, and the only persons to 
whom he seems to have been under testamentary obliga- 
tions are the Thompsons and Mrs. Salisbury; the former 
with him had comprised one family for many years, and 
that their relations were harmonious is shown by 
abundant evidence, the latter had not lived with him 
since 1860. She evidently expected him to make testa- 
mentary provision for her and exhibited her anxiety in 
that respect by sending O. B. Toudy, a notary public, to 
him twice in 1894 for the obvious purpose of iiavin{[ a 
will made in her favor, and also by her visit to Mr. Smith 
for information on the subject. The testator's declara- 
tions show that he resented her interference, had little 
regard for her, and for what he evidently thought suffici- 
ent reasons only gave her and her son two thousand 
dollars in his will, which he subsequently revoked by the 
codicil, and did not have the checks made out in th^r 
favor delivered to thenu 
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The most that can be claimed from the appellant's 
evidence and the fact of the intimate relations existing 
between the proponents and testator is that there is 
reason to suspect they exercised imdue influence over 
him; but an issue can not be granted on mere suspicion, 
and it is entirely removed by proponents' evidence. The 
evidence of the appellant in regard to the assignment of 
the purchase money mortgage to the trust company on 
the 16th of September, 1903, is not material. If loss 
results from that transaction it falls upon Mrs. Thompson 
and her daughter Blanche, and the transaction does not 
throw any light on the question at issue here. 

Although all the persons interested in setting aside 
the codicil have been made parties to this proceeding, 
none of them have joined in the appeal from the decision 
of the register admitting it to probate, and as this appel- 
lant takes nothing unless the will itself is set aside the 
question here is really as to it alone. But we think that 
under all the evidence a verdict could not be sustained 
either against the will or codicil, and the appeal must 
therefore be dismissed and the decision of the register 
affirmed. 
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Wenner vs. Gruele et Al. 

FracHce-^Joint Tori Feasors — Objection to Verdict Against Defendants 
Jointly, 

Where a suit against aereral deftndanti hat been tried and there is a verdict 
for the plaintiff, it is too late to raise the objection that the defendants were not 
joint tort feasos and that no verdict could be rendered against the defendants 
jointly, vpon a motion for a new trial. • 

In the Court of Common Pleas of Lehigh County. 
Thomas Wenner vs. William Oruele, Clarence H. Stiles, 
Harry G. Stiles and C. Fred. Stiles. No. 61 September 
Term, 1899. Trial and verdict for plaintiflF. Motion for 
a new trial. New trial refused. 

Dillinger and Schwartz, James S. Biery with them, 
for Plaintiiaf. 

Milton C. Henninger for Defendants. 
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Trexler, P. J. Januarj' 2, 1905. The evidence in this 
case was conflicting. The question narrowed itself down 
as to whether the plaintiff in the case had renewed a lease 
which contained a waiver of the exemption. One of the 
defendants claimed he had and the plaintiff he had not 
and the jury believed the plaintiff. 

There was suflBcient evidence in the ease therefore 
to support the verdict. 

Another matter has however arisen since the trial of 
the case and that is that the defendants were not joint 
tort feasors and that no verdict could be rendered against 
the defendants jointly. The point was not raised on the 
trial of the case and was presented to the Court now for 
the first time upon the argument on the motion for a new 
trial. This point would probably have been well taken 
if it had been urged at the trial of the case but it is a 
grave question whether the plaintiff should be compelled 
to again go through the uncertainty of a trial by jury 
because a joint recovery could not have been sustained 
imder the evidence had an objection been made. 

In Hart vs. Allegheny Light Co., 201 Pa. State 234, it 
is stated that the point should have been brought to the 
attention of the Court at the trial. If it had been done the 
plaintiff could have amended or taken a non suit as to 
certain parties and the trial could have preceded. See 
Oliver vs. Wheeler, 26 Pa. Sup. 5. 

Now, January 2, 1905, the motion for a new trial is 
overruled. 



Commonwealth vs. Teel. 

Desertion-^Acts April /j, 1867^ P. L, 78 ; March /j, igoj, P. L. 26. 

1. Where hasband and wife separate by mntaal asaent, but no lettkmeiit 
is made for the support of the latter, she haring ao competent prorision of her own, 
and the husband is acquitted after a trial on indictment for desertion, if the wife 
afterwards in good faith makes a demand for restitution of her conjugal rights, 
which the hnsdand refuses, neither the agreement to Utc apart nor the plea of antra 
foits a:qait is a sufficient answer to a new complaint under the Act of April 13, 
1867. 

2. The Act of April 13, 1867, P. L. 78, is not superseded by that of March 
13, 1903, P. L. 26. The latter provides an additional remedy. 
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Commonwealth of Pemisylvania vs. John Teel. In 
the Court of Quarter Sessions of Northampton County, 
February Term, 1905. The facts are stated in the sylla- 
bus and opinion of the Court. 

A. B. Howell, E. A. Stotz, District Attorney, for com- 
monwealth. 

R. C. Stewart, for Defendant. 

The opinion of the Court was delivered by Scott, J. 
This complaint was drawn and intended to be 
prosecuted under the Act of April 13, 1867, P. L. 78. 
An indictment, inadvertently submitted to the grand jury 
under that of March 13, 1903, P. L. 26, and returned a 
true bill, has been nol-prossed. The later statute provid- 
ing an additional remedy and constituting a new misde- 
meanor in the criminal code, does not supersede the 
former one. Commonwealth vs. Mills, 26 Sup. Ct., 549. 
It provides for fine and imprisonment upon conviction 
and must be construed strictly as in the case of all other 
penal statutes. The proceedings under the Act of 1867 
is quasi criminal only, Commonwealth vs. Reed, 5 Dist. 
Rep., 57, and designed to enforce civil obligations. 
Either or both may be concurrently invoked: Poster vs. 
Commonwealth, 8 W. & S., 77. There is some difference 
between them in phraseology, but it is not great, except 
in defining the penalties. 

Under the Act of 1867, an order for support may be 
made against the husband or father ** being of suflScient 
ability" when there shall be separation from wife or 
children without reasonable cause, ''or neglect to main- 
tain them." This was recited to be in addition to the 
remedies then previously provided by the Act of 1836, 
which gave the overseer of the poor authority to apply to 
a magistrate and initiate the proceedings that would 
prevent the family from becoming a public charge. 

The purpose of both is maintenance (Demott vs. 
Commonwealth, 64 Pa., p. 306), while the object of the 
Act of 1903 is punishment when the circumstances imply 
criminal default. There must be separation without 
cause, ''and wilful neglect to maintain" the wife or chil- 
dren "being destitute or being dependent wholly or in 
part on their earnings. ' ' 
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The complainant here left her husband 's domicile in 
May, 1904. If not by actual agreement, it was by mutual 
assent without sufficient cause for divorce. The defend- 
ant in September was indicted under the Act of 1903, and 
upon trial, acquitted. The plea of autre foits acquit, 
which he now interposes, would be a sufficient answer to 
any new indictment without subsequent change in con* 
ditions, Commonwealth i;^. Bowman, 6 Eulp, 176. It is 
not a continuing offense. Commonwealth t;^. Markley, 5 
Dist. Bep., 134; Commonwealth t;^. Gise, 81 Pa., 432. 

Whether such a plea be available, after trial upon 
indictment against a complaint under the Act of 1867, 
depends upon other considerations. It is possible that a 
decree for maintenanace under the provisions of the last 
named statute may in some circumstances be made, when 
conviction by indictment would not be justified. But the 
alternative clause in the Act of 1867 (as in that of 1836) 
does not imply that separation alone may furnish suffici- 
ent grounds for a sentence. The word *'or'' must be in- 
terpreted **and*^ to give effect to the real legislative in- 
tention in cases where an actual separation has taken 
place. BoUand t;^. Com., 82 Pa., p. 326, and cases cited. 
The former was employed only to make it plain that a 
failure to provide subsistence if both remained in the 
common domicile was not excluded. There must also be 
neglect to support, whether husband and wife are living 
apart or together. These two results must also concur 
under the Act of 1903. And as no order is admissible 
under the former unless the defendant be of '^ sufficient 
ability'* to pay, and does not, there is nothing to distin- 
guish this dereliction from the ** wilful neglect'* specified 
in that of 1903. 

The legislature probably intended to provide for 
the same offense an additional remedy by this act, of 
punishment by imprisonment in the single instance 
where he left his wife and children destitute or ** depend- 
ent wholly or in part on their earnings for adequate sup- 
port/' and the children were under sixteen years of age, 
or if under twenty-one, were by ** reason of infirmity in- 
capable of supporting themselves. ' ' If not, the mode of 
procedure is optional with the district attorney, 
according to the circumstances. 

But that question need not be decided now for dispo- 
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sition of this case must be made upon other grounds. 
After acquittal of the defendant, the complainant made 
demand in November, to be restored to her conjugal 
rights, and it was refused. If the marital relations had 
been resumed, and desertion had then occurrerd, there 
could be no doubt that a new offense had arisen. Com- 
monwealth vs. Cawiey, 4 Dist. Rep., 69. But if actual 
resumption of the former status was necessary before 
relief could be granted, the defendant, by mere refusal 
could defeat the wish and purpose of the wife, however 
honest in desire. 

It is the rule strongly asserted both here and in Eng- 
land, that it is against the policy of the law to counten- 
ance the continued separation of the husband and wife for 
causes that entitle neither to a divorce, McKennan vs. 
Phillips, 6 Wh., 571, and a suit for restitution of conjugal 
rights may be maintained in the ecclesiastical courts. 
Grove's Appeal, 37 Pa., 447. If that separation was the 
consequence of an actual and wilful desertion, which, if 
persisted in for two years, would constitute a legal reason 
for divorce, the locus poenitentiae remains, for renewal 
of relations, until the expiration of that period. Boyd's 
Appeal, 38 Pa., 245. 

If it arises from mutual consent, the husband remains 
civilly liable for necessaries, unless he has made a settle- 
ment upon his wife, or she has a competent provision of 
her own. Dixon vs. Harrell, 8 C. & P., 717 ; Cunningham 
vs. Irwin, 7 W. & S., 247. An agreement to live apart, 
based upon a reasonable consideration, and adequate pro- 
vision made for the support of the wife, will be a bar to 
proceedings under these statutes, but not otherwise. 
Commonwealth vs. Smith, 13 Sup. Ct, 358; Common- 
wealth vs. Richards, 131 Pa., 209; Commonwealth vs. 
Orth, 2 Pearson, 446. 

Where there has been no prior ground for divorce, a 
demand made by either party in good faith for restitution 
of conjugal relations and a refusal by the other, is treated 
as a new act of desertion by the latter. Bishop Marriage 
and Divorce, Sect. 706; Bander's Appeal, 115 Pa., 480, 
487; Butler vs. Butler, 1 Pars., 335. It is not material 
that the wife left without cause. Commonwealth vs. 
Boetcher, 8 Pa. Dist. Rep., 544. 

It must be found as a fact here that the prosecutrix 
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made her request bona fide, and for the purpose of return. 

She had no means of support except by her weekly 
employment in service. When by trial and acquittal of 
her husband upon indictment, her legal right to support 
otherwise had disappeared, there was no remedy but to 
seek, under advice of counsel, a home in his domicile. I 
may repeat for them the admonition of one of the wit- 
nesses that * * if they will try as hard to agree as they did 
to get apart, their differences will vanish.'' 

Now, March 20, 1905. The plea of autre foits acquit 
is overruled and sentence will be imposed. 
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Forfeited Recognizance — Disposition of. 

^^ Where « recognianoe in « fornication «nd bttttrdy case is forfeited and a mo- 
tion has been made to strike off the forfeiture and it appears that the defendant was 
oontinnoiisly in the jurisdiction of the Coart and that his absence from the Coart was 
due to the fact that a settlement was pending, which, however, was not effected, the 
Conrt will decide the matter upon the basis of a compromise. 

In the Court of Quarter Sessions of Lehigh County. 
Commonwealth of Pennsylvania to the use of Lehigh 
Coimty et al. vs. Daniel Schweyer. No. 36 October Term, 
1904. Petition to open judgment obtained upon a recog- 
nizance and also to strike off forfeiture. 

E. J. Lichtenwalner for Plaintiff. 
M. C. L. Kline for Defendant. 

Trexler, P. J., April 4„ 1905. Daniel Schweyer was 
charged with adultery and bastardy in the Court of 
Quarter Sessions of Lehigh County, Ellen Sicher being 
the prosecutrix. 

Charles W. David with the defendant entered into a 
recognizance in the sum of five hundred dollars for an 
appearance of the said defendant at the next term of 
Court. 

The defendant was called and not answering, the 
recognizance was duly forfeited. 

It appears that the defendant was continuouslyy 
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within the jurisdiction of the Court and that his absence 
from the Court was due to the fact that a settlement was 
pending which however was not effected, the defendant 
being unable to secure the money required. 

The defendant plead guilty subsequently and was 
sentenced and after the expiration of his term of im- 
prisonment was discharged imder the insolvent laws. 

The matter is before the Court upon a petition to 
open the judgment obtained on the recognizance in the 
Common Pleas and also to strike off the forfeiture of the 
recognizance from the records of the Quarter Sessions. 

As both petitions involve the same question, they will 
be treated together. 

It is a hard matter to decide such cases and do justice 
to all parties involved. 

It is rather imfortimate for the party bound by the 
recognizance that a mere temporary absence of the 
defendant should work harm. 

On the other hand, it seems hard also when the 
prosecutrix has the means of recovery for the support of 
the child that such means should be taken away from her 
by the action of the Court. 

The decision naturally resolves itself into a matter of 
compromise between the rights of the various parties. 

In my opinion the judgment in the Common Pleas 
should be satisfied upon the payyment of the costs of 
prosecution, the costs of the suit in the Common Pleas, a 
twenty-five dollar attorney fee and one hundred and fifty 
^dollars to the prosecutrix without deduction. 

Now, April 3, 1905, either side may prepare a decree 
or order in accordance to the above suggestions. The 
whole matter should be conditioned upon the stipulated 
payment being forthcoming. Unless there is ability on 
the part of the defendant to pay there is no use of reduc- 
ing the amount of the recognizance or the judgment 
obtained thereon. 



1 84 Schwartz vs. Csou. 

Schwartz vs. Csoll. 

Unciice-^Executiofi— Claim of Exemption. 

Where t defendant bed ample notioe of an inqnitition and itood by and aOov* 
ed tbe property to be condemned and permitted coeti to be incorred whkb uttiei w le e 
migbt bave been avoided, it ia too late for bim to daim tbe benefit of tbe eaemption. 

In the Court of Common Pleas of Lehigh County. 
Christopher Schwartz vs. James Croli. No. 30 October 
Term, 1904. Petition of plaintiff to draw money out of 
Court. Petition allowed. 

Evan Holben for Plaintiff. 
Clinton A. Groman for Defendant. 

Treyler, P. J., April 3, 1905. A Pi. Fa. was issued on 
the judgment in the above case on the 23rd day of April, 
1903. 

The real estate of the defendant was levied upon and 
condeiimed by an inquest according to law. 

On the 27th day of October, 1904, a writ of venditioni 
exponas was issued. 

The defendant on the 18th of November, 1904, filed a 
claim for the exemption. 

The property was sold on the 20th of December, 1904, 
for two hundred and forty-five do^ars and the sum re- 
maining over and above payment of costs is one hundred 
and sixty-two and 1-100 dollars. 

The question is — ^Did the defendant claim the exemp- 
tion in due time ? 

The matter is discussed in the opinion of Judge Rice 
in the case of Moore vs. McMorrow, 5 Sup. 559, and I can 
not add anything further that would be of profit. 

In this case the defendant had ample notice of the 
inquisition and stood by and allowed the property to be 
condemned. Costs were incurred which otherwise might 
have been avoided. 

Now, April 3, 1905, the rule to show cause why plain- 
tiy should not draw money out of court is made absolute 
and the Prothonotary is directed to pay to Christopher 
Schwartz, the plainiff in the execution, the sum remaining 
in his hands after deducting costs. 
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FOBA vs. PUOKNIX ACCIDENT AND SiCK BENEFIT ASSO. 

Accideni Insurance— Terms of Poluy^-NoHce to Company of the Acci- 
dent. 

A policy of ffioddent insimiice provides «t f •Hows: " Notice of injnxy shall be 
given in writing iddressed ta tlie auditor of the association at Benton Harbor,Michi- 
gan» wifli fan particolars thereof. Failure to gire such written notice within ten days 
from date of injury or beginning of illness shall invalidate all claims nnder this 
policy." It was alleged that dm fMt that the notice was not given by the plaintiff in 
accord with the terms of the policy was eacnsed on acconnt of the fact that the plain- 
tiff was so severely in] ved that he was not capable of sending any notice. In the 
absence of any evidence showing a centiniial incapacity preventing the plaintiff from 
sending tte notice reqvired by the policy and the dnration of such incapacity as 
bearing ipon a reasonable time in which the notice was sent, there was notiiing to 
submit to a jury and a non-suit was properly entered. 

In the Court of Common Pleas of Lehigh Connty. 
Stephen Foda vs. Phoenix Accident and Sick Benefit 
Association. No, 113 September Term, 1904. Non-suit. 
Motion to take oflf non-suit overruled. 

James L. Schaadt and Chas. W. Eaeppel for Plaintiff. 
Dillinger and Schwartz for Defendant. 

Trexler, P. J., April 3, 1905. The plaintiff's demand 
in this case is founded upon benefits due under a policy 
of accident and sick benefits insurance at the rate of 
twenty-five dollars per month from May, 1903, to March, 
1904, namely, ten months. 

The defendant relies upon the absence of notice 
within the time specified under the policy imder 
clause number one ** Notice of injury shall be given in 
writing addressed to the auditor of the association at 
Benton Harbor, Michigan, with full particulars thereof. 
Failure to give such written notice within ten days from 
date of injury or beginning of illness shall invalidate all 
claims under this policy. ' ' 

Plaintiff was injured in May, 1903. The first notice 
that was sent of which there is proof, and the proof as to 
that is very slight, was in September. The plaintiff seeks 
to explain the failure of the sending of the notice to the 
fact that Foda was injured to such an extent that he was 
not capable of sending any notice. 

Whether the notice was given in a reasonable time 
under all the circumstances would ordinarily be a ques- 
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tion for the jury and. if there were evidence ui this case 
showing, that there was. a continual incapacity prev^it- 
ing the plaintiff from sending the notice requited in the 
policy the length of such incapacity as bearing upon a 
reasonable time at which the notice was sent , would have 
been a questio^ for the jury, but theire was no evidence to 
submit on this point. 

The extent of the proof was that the man was in the 
hospital up to the first of September and that he was 
occasionally delirious resulting from wound fever but 
that such delirium did npt occur for any length of time 
and ceased as soon as the wound was dressed. 

Considering all the circumstances of the case, I 
believe as a matter of law that the written notice given in 
September was not a notice such as is required by the 
policy. 

See People's Accident Asso. vs. Smith, 126 Pa. 317. 

Now April 3rd, 1905, the motion to take off the non- 
suit is overruled. 
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Pktss Moybk vs. Mary Knbchbi,. 

Praciice--Justice of the Peace^^SiruUe (Of Smmmmn-^Ad of Jufy p, 
/go/; P. L, 6/4. 

Whea tlftt rtcord tlioivB « rttara of tte ^aniQiiit lined by a }iflin of tto 
paaot witl^a fire dayi of ito iminf dw pncoediagu wSt b^^vrveiied. 

Jjol the Court of Common Pleas r of I^ehigh Cotmty. 
Peter Moyer, Plaintiff in Error and Defendant below vs. 
Mary Enechel, Defendant in Error and Plaintiff below. 
No. 17' June Term, 1004. Certiorari. Proceedings 
reversed. ' 

Lewis and Schantz for Plaintiff in Error. . . 

James L. Marsteller for Defendant in Error!. 

Trexler, P. J., April 3, 1905. There are six specific 
exceptions filed almost any of which would be fatal.' 

Peter Moyer is a resident of this Commonwealth, so 
admitted at the argument and, in any event, presunied to 
be. 

The record discloses a return of the summons within 
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five days of its issuing. The service of the snmmonB is not 
in accordance with the Act of July 9, 1901. 

It is not necessary to consider the other exceptions. 

Now April 3, 1905, proceedings are reversed and 
judgment entered for the defendant (Peter Moyer), (See 
Act of the 11th day of May, 1901, P. L. 164.) 



Nagi^b & Son vs. Lbhigh Sabngbsbund. 

J^^acHce—Mechanic^s Lien — Notice. 

A ▼•rbil notice of the fiUns of a mochanic^s Uen ii not tvch a notice at it 
feqaired by the twenty-flxit taction of the Act of Jane 4, 1901, P. L. 441. The 
act oontemplatef the aerrioe of a notice |iTing the court term and number and date 
of filing thereof. Theee reqnirementa mvit' be'itricUy conq^ed with and the failure 
to lerve audi notiia and fOe the affidant within the' time apedfied dcfeata the 
plaintifi'a right of rec o fry 

In the Court of Ciommon Pleas of Lehigh County. 
Nagle and Son vs. Lehigh Saehgerbund. No. 15 April 
Term, 1904. M. L. D. Motion to strike off mechanic's 
lien. Rule made absolute and iaechanlc's lien stricken off. 

Dillinger and Schwartz for Pliaiintiff. 
James L. Schaadt, M. C. L. Kline -and Charles W. 
Kaeppel for Defendant. 

Trexlel:, P. J., April 3, 1905. In this matter the 
notice of the filing of the claim required by Section 21 of 
the Act of Jilne 4, 19Q1, P. L. 441, was not given. 

It is alleged on the part of the claimant that verbal 
Aotice of the filing of the claim had been given. 

It is not such a. notice as fills the demands of the Act 
in this regard. The acf Contemplates the service of a 
notice giving the Court term and number and date of 
filing thereof. 

In nly view the requireuijBnts of Section 21 supra 
must be strictly complied wijth. The provisions of this 
section are mandatory and th& failure to serve such 
notice and filing the affidavit within the time specified 
defeats the plaintiff's right of recovery. 
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It is true that the Court in Gerrard, Gibson & Co. vs. 
Ecker 12 Dist Bep. 332, did not take this view. I, how- 
ever, agree with the conclusions reached in Walter & Son 
t;^. Powell 13 Dist. Bep. 667, and in Compton t;^. Samkey, 
13 Dist. Bep. 535. 

If a proper notice had been served in this matter the 
claimant 's rights have been preserved by a petition for an 
amendment. 

Wyoming Valley Lumber Co. vs. Tombach, 30 C. C. 
Bep. 408. 

Now April 3rd, 1905, the rule is made absolute and 
the lien is stricken off. 



Mrtkr Prri^shan vs. Tan Harringtok-Mokkstt Co. 

f^nacHce—JusHce of the PtofeShort Summons. 

Wheie a joatioe of dw peace iaaaed a skort •tMamoaa aad tte bead leqaiied by 
the Act of Jvly 12, 1842, Sec. 25, P L. 345, is not ghon by the plaintiff, the 
SQiniiioiis iOftod ii void attd we piooeedisfi witt be iwetied upon oertiorafi. 

In the Court of Common Pleas of Lehigh County. 
Meyer Perleman, Plaintiff in Error and Defendant below, 
vs. The Harrington-Monnett Company, Defendant in 
Error and Plaintiff below. No. 44 October Term, 1904. 
Certiorari. Proceedings reversed. 

Ira E. Seidel, James S. Biery and Arthur L. Biery 
with him, for Plaintiff in Error. 

C. D. Thomas for Defendant in Error. 

Trexler, P. J., April 3, 1905. There are a number of 
exceptions filed in this matter to the record but we need 
only consider the second, which is that 

^'The transcript of the justice fails to show that 
security was entered for costs as required by a non- 
resident plaintiff upon the issue of a short summons.'' 

The Act of the 12th day of Juljr, 1842, section 25, 
P. L. 345, requires that a bond be given before a short 
summons issue. The transcript and all the papers show 
this was a short summons. There is no record that any 
bond was given. 



Meybk Pbkumak vs. Thb Haxkinoton-Moknstt Co. 189 

The justice of the peace had no jurisdiction of the 
person of the defendant because the summons served on 
him was void. For this reason the exception must be 
sustained. 

Now, April 3rd, 1905, proceedings are reversed and 
judgment entered for the d^endant. (See Act of 11 May, 
1901, P. L. 164.) 



C. A« Gbskbrt vs. Fkank Faust. 

UntUc^^/usiuis of iks Ftacs-Service of SmmmwiS-^Ad of July ^» 
/po/, P. L. 614. 

Tlw Actof Jvlj 9, 1901, P. L. 615 la lattndtd to fttrnlth a conpteto aad «- 
daaifc fyitem lor tte •trrice of •vita and where tte Mnriet la notla oottfonaity witli 
•sj of dbo oMlkoda provided bf tibe Act, it moat be aot aaide. 

In the Court of Common Pleas of Lehigh County. C. 
A Oemerd, Plaintiff in Error and Defendant helow, t;^. 
Frank Faust, Defendant in Error and Plaintiff below. 
No. 16, October Term, 1904. Certiorari. Proceedings 
reversed. 

Lewis and Schantz for Plaintiff in Error. 
Di] linger and Schantz for Defendant in Error. 

Trexler, P. J., April 3, 1905. There are six specific 
exceptions filed to the record in this matter. 

The first is that ^ ^ The record shows that the summons 
was not served in conformity with the Act of July 9, 1901, 
P.L.614.*' 

The return is as follows. '^Returned on oath. Served 
on the defendant August 29, 1904, by producing to him the 
original summons and informing him of the contents 
thereof. (George F. Hering, Constable.'' 

The act of 1901, supra, provides for the service of 
writs and repeals all acts of assembly inconsistent there- 
^ with, the act being intended to furnish a complete and 
exclusive system in itself. 

The service in this case is not in conformity with any 
of the methods provided by the said act. 

The defendant did not appear. 
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The exception must be sustained. We need not 
therefore consider the remaining exceptions. 

Now, April 3, 1S05, proceedings are reversed and 
judgment entered for the defendant (C. A. Gemerd). 
(See Act of the 11th day of May, 1901, P. L. 164.) 



Smith vs. The Keystone Silk Mills. 

Negligence — Master and Servani^Insiructions to Minor Employee as 
to use o/ Machinery. 

A minoT employee «ged thirteen jtt^n, going along a ptscagt way, stn|,ck a 
projection in the wall and bounded against the cog wheels of a warping machinci and \ 
sustained the injniies complained of. The wheels of the machine were not revoWing 
rapidly and there were no latebt dangers connected with its operation. The boy had 
not been warned of the dangeeons character of the machine. He knew of tl^e fio^ 
jections in the wall and had often seen them. 

Held^ that the mere occnrence of the injnry to the minor did not raise a pre- 
sumption of negligence and that it was not the duty of the employer to instruct him 
that if he stntck the projection in the wall and bounded against the machine he 
would be injured and that a non-suit was properly entered. 

In the Conrt of Common Pleas of Lehigh County. 
Claude M. Smith by his next friend Francis D. Smith and 
Francis D. Smith vs. Paul Gumbiner, trading as the Key- 
stone Silk Mills. No. 9, October Term, 1904. Motion to 

take off non-suit. Motion overruled. 

■ '. . . . - • • » . ' • 
'■'*■"'• ' ■ * 

'• - • ' 

M. C. Henninger for Plaintiff. 

James B. Deshler and W. E. Doster for Defendant. 

Trexler, P. J., April 3, 19j05. Claude M. Smith, aged 
thirteen years and two months, w^as employed in the 
defendant's silk mills and following the line of his duty * 
was required to pass through a narrow passage way 
along a line of machines which were used for warping. 
On the day the accident occurred he was going to the 
water closet and was in a hurry. There was a projection 
in the wall near one of the machines, the width of one 
brick. He struck against the projection, bounded across 
the aisle and his sleeve caught in the cog wheels of the 
warping machine, which was not going at a fast rate. . 
The boy knew of these pro jeotions- in the wall and had 
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often seen theia before. He had not been warned as to 
the dangerous character of the machinery and there is no 
evidence in the case that the machinery was dangerous 
except that the accident occurred. 

After hearing the plaintiff's side I directed a non- 
suit. 

The plaintiff at the time of the accident had been in 
the employ of the defendant about two- months and in the 
room in which the accident occurred five weeks. 

The gist of the plaintiff's case is the lack of instruc- 
tions to a young and inexperienced person. 

The passage way in which the boy was injured was 
used constantly by all the employees of the mill and had 
been used by the boy a number of times. 

As stated above, the machinery was the ordinary' 
kind of machinery used in warping departments of silk 
mills. 

The machine at which the accident occurred was 
brought .into court. There was no latent danger con- 
nected with the operation of the machine. 

The boy struck a pilast^ or projection in the wall 
opposite the machine and moving rapidly the force of the 
impact threw him over against this machine. 

If the boy were to be instructed as to the danger 
attending his employment, what instructions should have 
been given him to avoid the accident! Would they be 
that he should not have com^ near the machine) As to 
that there was no danger because the machine was not of 
that class where there is a rapidly revolving wheel such as 
in the case of Creachen vs. Bromley Bros. Carpet Co., 209 

Pa. 6. ' . . 

The accident was not such as would happen within 
the range of. ordinarj^ experience. The boy had no 
employment in connection with the operating of the 
machine. 

The mere evidence of the occurrence of the injury to 
the minor does not raise a presumption of negligence. 
There is no affirmative proof in the case showing negli- 
gence. 

There is no proof that the machinery was dangerous, 
such as was not commonly used in silk mills. 

Taking the plaintiff's statement as verity, I do not 
think that the employer was remiss. 



193 Smxtb «r. The xbystoiib Sitx Milu. 

See Melchert vs. Smith Brewing Co., 140 Pa. 448; 
AUisoQ Mfg. Go. v8. MoConnick, 118 Pa. 519; Oillen v$. 
Bowley, 134 Pa. 209. 

The rule that an employer is only required to famish 
Duch machinery and appliances as are usually in use is as 
applicable to minor employees as to adults. Frick v$. 
Jackson^ 3 Sup. 378. 

To put upon the employer in this case the duty of 
telling the boy that there was a projection in the wall 
four mches or so in thickness and that if he would run 
rapidly and bump against the wall that there would be a 
recoil and that he might be thrown over against the 
machine and that his sleeve might catch in the cog wheel 
would be carrying the duty of instruction to an absurd 
degree. 

If the evidence were that the coff wheel was revolving 
rapidly and would be likely to cat<m a person's clothing 
in passing and the accident had occurred under the latter 
circumstances then the case would be different The 
danger which may be present when a cog wheel is revolv- 
ing not at a rapid rate is as obvious to a boy of thirteen 
as to an adult. It is not the duty of an employer to 
instruct a boy of thirteen years that he must go down 
stairs slowly or he might fall and hurt himself or that he 
should not walk near a declivity or he might fall over the 
edge of it. There is nothing latent in such dangers and a 
boy of thirteen is as capable of seeing and judging of 
such dangers as a grown person. O'Eeefe t;^. Thorn, 24 
W. N. C. 379; Tagg vs. McGeorge, 155 Pa. 368. 

In the case of young persons it is the duty of the 
employer to take notice of their age and ability and to 
use ordinary care to protect them from risks which they 
cannot properly appreciate and to which they should not 
be exposed. 
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Stephen, Executrix, vs. Barnes, et Ai,. (1) 

Contract— Sale of Real Estate — Married Women — Practice— Joint 
Contract. 

Wliile a married woman cannot conYeyhar real estate nnless her hatband 
joins in the deed, she may make any contract in writing which is necessary to sell 
her real property. 

An action must. follow the contract declared on and where a contract is joint 
all th« covenantors mut join in the action. Where, howsTer, npon a joint contract, 
there is an omission of one of the corenantoxs as a party plaintiff, the Court has the 
power to amend the record by adding the name of the missing coTenantor as a 
party plaintiff. 

It is not fatal to an action that one person inter alia appears upon the record 
both as a plaintiff and defendant 

In the Court of Common Pleas of Lehigh County. 
Maggie A. Stephen, executrix of Morris J. Stephen, de- 
ceased, and Avon Barnes vs. Avon Barnes, Jacob Barnes, 
Lena Barnes and Mrs. Grace Shimer, wife of John F. 
Shimer, No. 54 October Term, 1902. Plea in abatement. 
Rule to amend by adding name of party plaintiff. Plea in 
abatement overruled and rule to amend made absolute. 

John Bupp, M. C. L. Kline and C. A. Groman for 
Plaintiff. 

James K. Bowen and Arthur G. Dewalt for Defend- 
ants. 

Heydt, P. J., 56th Judicial District, specially pre- 
siding, July 14, 1904. By certain articles of agreement 
dated July 28, 1902, Avon Barnes, Jacob Barnes, Mrs. 
Grace Shimer and Lena Barnes, for the consideration 
therein mentioned gave and granted to Morris J. Stephen 
and Avon Barnes, the privilege and option of purchasing 
at any time on or before November 1, 1902, a certain tract 
or piece of land with the appurtenances situated in Upper 
Nazareth Township, Northampton County, Pennsylvania, 
containing about 144 acres at $225 per acre. 

The agreement is set out at length in the plaintiff's 
statement and is in the usual form for ** options'' for the 
purchase of real estate, and provides, for the survey of 
the land in case of purchase, the privilege of prospecting 
for cement rock, the payment of damages to crops, etc. 

On or about October 1, 1902, Morris J. Stephen de- 
cided to exercise the rights given under the articles of. 
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agreement and purchase said tract of land and made 
demand upon Avon Barnes to join him in the exercise of 
such right. This the said Avon Barnes declined to do. 

Whereupon Morris J. Stephen on or about October 
13, 1902, tendered unto the defendants the sum of $32,- 
571.57 the purchase money, (the contents of the tract 
being according to the survey made, 144 A. 122 P.). 

The defendants refused to accept the money tendered 
and refused to execute a deed. 

On October 16, 1902, Morris J. Stephen brought this 
suit in assumpsit against the defendants to recover 
damages from the defendants for their failure to comply 
with their contract. The suit was brought in the name of 
Morris J. Stephen, who subsequently died, and Maggie 
A. Stephen, Executrix of the last will and testament of 
said Morris J. Stephen, by leave of Court, was substituted 
as party plaintiff. 

Upon a rule regularly entered the defendants on 
December 19, 1902, filed a bill of particulars and upon 
another rule regularly entered the defendants pleaded 
the general issue, and the case was put upon the trial list. 

When the case was called for trial the defendants 
asked leave of Court to file the following plea in abate- 
ment, puis darrien continuance: The defendants, Jacob 
Barnes, Lena Barnes and Grace Shimer, on this the 
second day, of May, 1904, plead an abatement of the 
plaintiff action, for the following reasons : 

1. — The action does not follow the contract declared 
upon: 

2. — ^The contract is a joint contract between the cov- 
enantors and the covenantees, as evidenced by the plead- 
ing which contains a copy of the contract: 

3. — ^Because the suit is brought in the name of 
Maggie A. Stephen, executrix of the last will and testa- 
ment of Morris J. Stephen alone, and the name of the 
other covenantee, Avon Barnes, is not joined as co- 
plaintiff. 

4. — Because the contract is joint as to the coven- 
antees, a suit cannot be maintained, without the joinder 
of Avon Barnes as co-plaintiff. 

5. — ^Because one of the covenantors and defendants 
in this action is Mrs. Grace Shimer, who is a married 



Stephen, Bxbcutrix, vs. Barnks, bt Al. (i) 195 

woman, and her husband, John F. Shimer, did not join 
in the covenant. 

6. — ^Because John F. Shimer, the husband of Grace 
Shimer, did not sign the articles of agreement for the 
conveyance of the land, which articles are declared upon 
in the suit, nor did the said John F. Shimer, acknowledge 
the articles of agreement. 

7. — ^Because the contract is a joint contract, and not 
being severable, either as to consideration or obligation, 
this suit cannot be maintained in the present form as 
agaist the present parties defendant ' ' 

At the same time on motion of plaintiff's attorney a 
rule was granted on Avon Barnes to show cause why he 
should not be joined with Maggie A. Stephen, Executrix, 
as party plaintiff in this suit. 

The case was continued, and the rules ordered on the 
argument list. They have since been argued and are the 
subjects for decision in this opinion. 

At the argument the Court suggested that a plea in 
abatement was too late afer affidavit of defence filed and 
issue joined under the general plea; counsel stated that it 
was the desire of both sides that the Court should dispose 
of the questions raised on the merits rather than on 
technical grounds, and since the same questions are 
raised by the bill of particulars filed and must be disposed 
of by the Court at some time, they may as well be con- 
sidered now. 

The fifth and sixth reasons of the defendants' plea 
in abatement to the plaintiff's action are that Grace 
Shimer was a married woman at the time when she 
signed and acknowledged the option for the sale of the 
land in question, and that her husband did not join. 

Is this fatal! We think not. The act of 8 June, 1893, 
1 P. L. 344, provides : 

** Hereafter a married woman shall have the same 
right and power as an unmarried person to acquire, own, 
possess, control, use, lease, sell or otherwise dispose of 
any property of any kind, real, personal or mixed," etc. 

Section 2 of said act provides : 

"Hereafter a married woman may, in the same 
manner and to the same extent as an unmarried person, 
make any contract in writing or otherwise, which is 
necessary, appropriate, convenient or advantageous to the 



196 Stephen, Executrix, vs. Baknks, bt Ai^. (i) 

exercise or enjoyment of the rights and power granted hy 
the foregoing section, ' ' etc. 

So that Grace Shimer, a married woman, may, in the 
same manner and to the same extent as an unmarried 
person, make any contract in writing, which is necessary 
to sell her real property. This is what she did. She made 
a contract to sell. She did not ' ' execute or acknowledge 
a deed or written instrument, conveying or mortgaging 
her real property'* without her husband joining. This 
she could not have done. 

The other reasons set out in the plea in abatement 
all bear on the question whether Maggie A. Stephen, Ex- 
ecutrix, can maintain this action without Avon Barnes 
being joined as party plaintiff. 

The contract between the covenantors and the cov- 
enantees as evidenced by the copy set forth in the plain- 
tiff's statement is a joint contract. It is not severable, 
either as to consideration or obligation. The name of 
Avon Barnes is not joined as co-plaintiff, and therefore 
the action does not follow the contract declared upon. 

These reasons are well taken and unless the action 
can be amended the plea in abatement must be sustained. 

If a bond be given to ten obligees jointly, an action 
by seven of them only, when all are living, cannot be 
supported. 

Swiegard vs. Burk, et al., 8 S. and R. 307. 

Maeson, Kaine and Cope agreed to buy land, each to 
be equal owner and to pay one-third ; the conveyance to be 
made to Kaine and Cope. Meason refused to pay his part ; 
Kaine and Cope paid all and sued Meason for his part, 
declaring in the common counts. The form of action was 
assumpsit by Kaine against Meason. Held, First the 
contract being express, the action must follow the nature 
of the contract. Second, the action to recover for Mea- 
son 's breach of contract must be joint by Kaine and Cope. 

Meason t;^. Kaine, 67 Pa. 126; Diehl t;^. Gilpin, 8 
Phila. 15. 

A lease being by seven heirs of a decedent, was made 
jointly, the plaintiff being one of the seven; held ,that the 
plaintiff could not recover under it his fractional part of 
the rent ; second, the contract being joint, the remedy on 
it must also be joint. 

Marys vs. Anderson, 24 Pa. 272. 
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But while the Court is of the opinion that the plea in 
abatement which is in the nature of a demurrer, is well 
founded, it is not necessary that judgment should be 
entered thereon. There is before us a rule to amend. 

The act of 4 May, Par. 2 B. L. 574, Purdon page 100, 
PI. 3, provides : 

''AH actions pending, or hereafter to be brought, in 
the several courts of this commonwealth, and in all cases 
of judgments entered by confession, the said courts shall 
have power, in any stage of the proceedings, to permit 
amendments, by changing or adding the name or names 
of any party, plaintiff or defendant wh^iever it shall 
appear to them that a mistake or omission has been made 
in the name or names of any such party. '' 

Under this act we have no difficulty in deciding that 
the Court has power to amend the record by adding the 
name of Avon Barnes as party plaintiff. 

The non- joinder is amenable. 

Rangier vs. Hummel, 1 Wright, 130; Hite t;^. Kier, 2 
Wright, 72; Meason vs. Kaine, 67 Pa. 136. 

This disposes of all that is properly before the Court 
at this time. 

The second ground of defence set out in the def end- 
ant 's bill of particulars is: 

' ' That the parties of the second part to said contract 
were Morris J. Stephen and Avon Barnes, they together 
constituting the party of the second part. That the said 
Avon Barnes never joined in the demand for the exercise 
of the privileges and option alleged to be granted by said 
agreement and never did any act or thing looking to the 
acceptance of the option to purchase alleged to be con- 
tained in said articles of agreement; that the said Avon 
Barnes and Morris J. Stephen being the party of the 
second part neither the one nor the other could insist upon 
or demand the execution and delivery of a deed for the 
property set forth in the agreement without the joinder of 
the other, and that the contract is not severable and that 
the provisions thereof have never been performed by the 
said Morris J. Steph^i and Avon Barnes." 

This is much more far reaching than the reasons set 
forth in the plea in abatement and the plea was argued as 
if this subject had also been set forth therein, and for that 
reason, although the Supreme Court has said that neither 
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party has the right to obtain the opinion of the Court in 
advance, I will state my impressions. 

The fact that Avon Barnes is both a covenantor and 
a covenantee connot affect the legal standing of the 
parties. 

The defendants were not interested legally to whom 
the land was to be conveyed or whether either one or both 
elected the land. 

Either one of the covenantees conld elect to exercise 
the option to purchase and for that purpose was the agent 
of the partnership. 

If the covenantees, or either one of them made an un- 
qualified legal tender of the purchase money, then it be- 
came the duty of the covenantors to prepare and deliver 
a deed according to the contract. 

If they f ail^ to do this then the plaintiffs, or the one 
who made the legal tender is entitled to recover damages. 

The fact that one of the covenantees had a deeed pre- 
pared and asked the covenantors to execute that par- 
ticular deed and that that deed was not drawn according 
to the contract, if it was not so drawn, cannot affect the 
plaintiff because it was not his duty to prepare the deed. 
It was the duty of the defendants to prepare, execute and 
deliver a deed when the purchase money was tendered. 

If there never was a legal tender of the purchase 
money, as is alleged in the bill of particulars, then there 
can be no recovery. 

The law as the Court views it depends upon disputed 
facts which it is not the province of the Court to 
determine. 

Now July 14, 1904, the plea in abatement is over- 
ruled, and the rule to amend is made absolute and the 
name of Avon Barnes is joined as party plaintiff. 
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Stephen, Eecutrix, vs. Barnes, et Ax,. (2) 

Contract Sale o/RealEstaie^Brtach of ContraU-'Measure 0/ Damages. 

In Ptiittsylvania an action may be maintained for the l eoofe i y of any damafei 
for the bleach of any parol contract for tiie aafe of real estate. In inch a caie the 
meatttie of damage is the actual purchase money paid and actual expense incnrred 
by the vendee and if no pnrchase money was paid and no actual expense was 
incurred mere nominal damagts can be recovered. Damages cannot be r ecov er e d 
for loss of the bargain. 

But the rule only holds where the vender acts with good faith. Where he is 
guilty if collusion, tort, artifioe and fraud to cs:ape from tibe effects of a bad bargain, 
it is otherwise and the vendee is entided not only to compensatory damages but lo 
damages arising from tibe loss of the bargain or the money he might have derived 
from the completion of the contract. 

ne refusal of a wife lo join in a deed with the husband is not a fraud nor 
evidence of fraud and a fortiori the refusal of a husband is not. 

In the Court of Common Pleas of Lehigh County. 
Maggie A. Stephen, Executrix of Morris J. Stephen, de- 
ceased, and Avon Barnes t'^. Avon Barnes, Jacob Barnes, 
Lena Barnes and Mrs. Grace Shimer, wife of John F. 
Shimer. No. 54 October Term, 1902. Trial. Verdict for 
the Plaintiffs for one dollar. Motion by the plaintiffs for 
a new trial. Motion overruled. 

John Rupp, M. C. L. Kline and C. A. Groman for 
Plaintiff. 

James K. Bowen and Arthur G. Dewalt for Defend- 
ants. 

The reasons filed for a new trial were as follows : 
1. The Court erred in instructing the jury that the 
plaintiff was only entitled to recover nominal damages. 

2. The Court erred in not charging the jury that the 
plaintiff was entitled to substantial damages and loss of 
the bargain. 

3. The Court should have charged the jury that the 
damages which the plaintiff was entitled to recover in 
the above action was the difference between the value of 
the property at the time of the breach and the sum agreed 
to be paid for the property by the vendees named in the 
option. 

4. The Court errred in its charge to the jury in not 
stating to the jury that the measure of damages in this 
action was the difference between the price or considera- 
tion agreed to be paid by the vendees named in the option 
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and the market value of the property at the time of the 
breach of the contract, un)ese the jary should find that the 
defendants were unable to make a valid title to the prop- 
erty in question, without any fault on their part;. 

5. The Court erred in not instmcting the jnry that 
if they found that at the time the contrt^ was entered 
into; they knew or onf;ht to have known that they were 
unable to make title to the property, then they should 
find for the plaintiff as damages, the difference between 
the contract price and the market price at the time the 
deed should have been delivered, 

Heydt, P. J., 56th Judicial Distnct speciatly premd- 
ing, April 7, 1905. This was an action in assumpsit 
brought by the plaintiffs against the defendants to 
recover damages for the breach of a writtrai agreement 
for the sale of certain real estate. 

At the trial the plaintiffs contended that they were 
entitled to recover substantial damages, that these werfe 
to be ascertained by finding the difference between the 
contract price and the market value of the land at the 
time of the breach of the contract. That is, that they 
were entitled to recover for the loss of their bargain. 

There was a written contract for the sale of land; 
there was a breach of it; no part of the consideration had 
been paid ; no expenses were incurred in pursuance of the 
contract; there was no evidence of fraud, collusion, tort, 
trick or artifice to escape from a bad bargain on the part 
of the defendants; the court instructed the jury that the 
plaintifi's were entitled to recover nominal damages only. 
Was the Court in error in thus instructing the jury? 

All the reasons filed for a new trial raise only this 
one question. 

The measure of damages upon a breach of conotraot 
for the sale of personal property is established by many 
(l(M>isions to be the difference between the contract price 

lie goods and the market value thereof at the time of 

breach, and it is iauuaterial whether the contract be 

)arol or in writing, or whether the action be brought 

he vendor or the vendee. 

Under the statute of frauds and perjuries there can 

10 enforcement of specific perfomumoe for the sale of 

estate under a pnrol contract. 
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The 4th section of the English statute of frauds and 
perjuries, 29 Cor. 2, C. 3, prohihiting such actions, was 
omitted from our act of March 21, 1772 (1 Smith 389); 
it was enacted by section 5 of the act of April 22, 1856, P. 
L. 533, and that section was repealed by the act May 13, 
1857, P. L. 500. 

So that, while in England no action can be brought 
for the recovery of any damages for the breach of a parol 
contract for the sale of real estate, it has always been 
held in Pennsylvania from the earliest history of our 
jurisprudence, that such actions may be maintained. 

The measure of damages in such cases was held to be 
the actual purchase money paid, and actual damages 
incurred by the vendee, and if no purchase money was 
paid, and no actual expenses were iocurred, then mere 
nominal damages could be recovered. 

This has always been the law in Pennsylvania except 
during the short period from 1848 to 1859 when the case 
of Jack vs. McKee, 9 Barr, 235, in which the vendee was 
permitted to recover not only nominal damages and the 
amount of purchase money paid and moneys expended 
but the actual value, of the real estate agreed to be sold 
at the time of the breach of the contract, followed by 
Bash vs. Bash, 9 Barr, 160; Oyer vs. McDowell, 9 Harris, 
417; and by Malaum's admr. vs. Ammon, 1 Grant, 132, in 
which the same rule obtained, was supposed to be the 
law. 

The case of Jack vs. McKee and its sequents were, 
however, expressly overruled by the Supreme Court in 
Hertzog t;^. Hertzog, Administrator, 34 Pa. 418, in which 
the rule is thus expressed in the syllabus: ^^In an action 
for the breach of a parol contract for the conveyance of 
land, in consideration of money paid and services ren- 
dered, the damages are to be measured by the amount of 
the consideration, and not by the value of the land. The 
plaintiff camiot recover damages for the loss of the 
bargain. ' ' 

The rule is indemnity— compensation for what had 
been paid or done — ^restoration of the parties to their con- 
dition before the contract was made. 

Justice Woodward in the opinion assigns as the 
reason for the rule, that any other rule would be in effect 
a nullification of the provisions of the statute of Frauds 
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and PerjnrieSy and would practically amonnt to the en- 
forcement of the specific performance of such parol eon- 
tract. 

The reasons for the rule are given and the cases up 
to that time very fully reviewed and discussed in the 
dissenting opinion of Justice Woodward in Malaum's 
Administrator t;^. Ammon, 1 Grant 132, also reported in 
34 Pa. 423, and while it was the dissenting opinion of 
Justices Woodward and Lowrie at the time, the question 
was afterwards unanimously decided by the entire court 
and is now the settled law of the state. See also Bowser 
vs. Cessna, 62 Pa. 148; Harris vs. Harris, 70 Pa! 170; Saus- 
ser vs. Steinmetz, 88 Pa. 324; McCafferty vs. Griswold, 99 
Pa. 270; Allison vs. Montgomery, 107 Pa. 455; Mellon vs. 
Davison, 123 Pa. 298; Bineer vs. Collins, 156 Pa. 342. 

The rule as to the measure of damages for the breach 
of a written agreement for the sale of real estate is thus 
stated in Bittner vs. Brough, 11 Pa. 127: 

**When the vendor of an estate is, without fraud on 
his part, incompetent to make out a title, the purchaser 
is not entitled to recover damages for the loss of his bar- 
gain, beyond the money paid, with interest and expenses; 
although it appears that a considerable profit might have 
been derived by him from the completion of the 
purchase. * * * * * 

But the rule only holds good when the vendor acts 
with good faith; where he is guilty of collusion, tort, 
artifice and fraud, to escape from the effects of a bad 
bargain, it is otherwise. In that case the vendee is en- 
titled not only to compensatory damages, but to damages 
arising from the loss of the bargain, or the money he 
might have derived from the completion of the contract." 

See also King vs. Pyle, 8 S. and B. 166; Good vs. 
Good, 9 Watts, 567; Hertzog vs. Hertzog, 34 Pa. 428; 
McNair vs. Compton, 35 Pa. 23; Hay vs. Grenoble, 34 Pa, 
11; Meason vs. Kaine, 67 Pa. 126; Hinnershotz vs. Gal- 
lagher, 124 Pa. 1; Rineer vs. Collins* 156 Pa. 342; Thueto- 
ler vs. Brown, 18 Pa. Sup. Ct., 117; Bartram vs. Hering, 18 
Pa. Sup. Ct., 395; Kaufman vs. Kirker, 22 Pa. Sup Ct. 201; 
Ijee vs. Dean, 3 Wharton, 330. 

In the case at bar there was a written agreement for 
the sale of a tract of land between the plaintiffs and the 
defendants. 
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Oraoe Shimer^ one of the def endants, was a married 
woman at the time of the execution of the agreement; her 
hnsband did not join in the agreement; at the trial it was 
proved that John F. Shimer, the husband, refused to join 
with his wife in the execution of a deed to the plaintiffs; 
the reason assisned by him for his refusal to join in the 
deed was that his wife according to some arrangement 
was not to receive the purchase money in cash, but in 
stock in a certain company, of which he did not approve. 

There was no evidence that there was any fraud, col- 
lusion, trick or artifice in the making or execution of the 
contract or in the refusal on the part of the Shimers to 
execute a deed. 

The husband of Grace Shimer refusing to join in the 
deed, and the deed of Grace Shimer being absolutely void 
without her husband joining, the defendants were unable 
to make title to the plaintimi. 

There was also evidence to the effect that Avon 
Barnes refused to execute a deed because his sisters were 
to receive stock instead of cash as their share of the 
purchase money of which he did not approve. 

The plaintiffs however contend that the burden was 
upon the defendants to show that there was no fraud or 
collusion on the part of the defendants ; that there was a 
presumption of fraud and collusion on the part of the 
defendants arising from the failure to carry out the con- 
tract. 

We cannot assent to this proposition. When the 
plaintiffs had proved the contract and the breach of it, 
they had made out a case such as would entitle them to 
recover. 

The burden was upon the defendants to prove that 
they were unable to carry out the contract. They assumed 
that burden and by clear and direct and uncontradicted 
evidence proved such facts as in law constituted such 
inability. In this condition of the case a certain rule as to 
the measure of damages obtained. If the plaintiffs 
wanted to bring the case within the rule as to the measure 
of damages applying where the inability to carry out the 
contract is brought about by the fraud or collusion of the 
defendants the burden was upon them to prove it. 

When the defendants proved their inability to. carry 
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out the contract the prestunption of law was that it was 
bona fide. 

EVaud is never to be presumed, it must be proved by 
competent testimony and by the parties alleging it. 

In cases of this kind the measure of damages is deter- 
mined by the bona fides or mala fides of the transacticm. 

The Supreme Court has also decided that |mK>f of 
fraud must reach back to the original contract, otherwise 
the charge of fraud was of no avail. 

Justice Green says in Bineer vs. Collins, 156 Pa. 342: 
''According to all authorities, the fraud necessary to en- 
title the vendee to recover must be such as inheres in the 
original agreement. A subsequent fraudulent purpose is 
not enough." It is true he was then discussing actions 
brought to recover damages for the breach of parol con- 
tracts for the sale of real estate, but the principle is the 
same whether applied to written or to parol contracts. 

That the refusal of a wife to join in a deed with her 
husband is not a fraud nor evidence of fraud is decided 
in Bittner vs. Brough, 11 Pa. 127; Huffman vs. Bradshaw, 
17 Pa. Sup. Ct. 205, and a fortiori, the refusal of a husband 
is not. 

After a careful examination of the authorities and a 
respectful consideration of the able argument of the 
plaintiffs ' counsel we are of opinion that the instructions 
to the jury were correct. 

Now April 7, 1905, the reasons for a new trial are 
overruled, the rule is discharged and judgment is directed 
to be entered upon the verdict. 
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MunicipaliHes—Ordinanct^Lieense. 

A burg^fs has no ditentioBarr poiver to accept or nhue a lioniae fat for a pnr* 
poaa for which an ontisanoa provides. 

In the Court of Quarter Sessions of Lehigh County. 
The Borough of Bethlehem i;^. John P. Ebelhauser. 
October Term, 1904. Appeal upon special allocatur, from 
judgment of F. J. Haus, J. P. Judgment reversed. 

W. E. Doster for the Borough of Bethlehem. 
Milton C. Henninger for D^endant. ^ , 
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Trexler, R J., April 3, 1905. The ordinance of the 
Borough of Bethlehem approved May 12thy 1903, regulat- 
ing public entertainmentSy etc, provides, inter alia. 
Article VL '^For all skating rinks, merry-go-rounds, 
oarrousels, traveling railways, scenic railways, toboggans, 
shoot the chutes or loop the loop or other machine, place 
or device of like character for which a license is desired 
for a year, a license fee of one hundred dollars per year 
shall be charged payable quarterly. ' ' 

Section 6 of Article VI. provides — ^ ^ That the Burgess 
shall have full power and authority to revoke any license 
or renewal thereof whenever it shall seem proper for him 
to do so.'' 

Subsequent to the passage of this ordinance the 
Boroughs of Bethlehem in Northampton ounty and of 
West Bethlehem, in Lehigh County, were consolidated 
under the Act of 6th of June, 1893. 

Under said act, as amended by the act of the 26th 
day of February, 1903, P. L. 6, the ordinances in force in 
each of the several boroughs continued in force until 
altered or repealed. 

On the 12th of November, 1904, a warrant was 
issued, founded upon the information of Hiram Koch, 
Chief of Police of the Borough of Bethlehem, and by 
virtue thereof John P. Ebelhauser was arrested for the 
violation of the borough ordinance in that he had operated 
for some time past a merry-go-round without having 
obtained a license from the burgess. Upon hearing, the 
said defendant was adjudged to be convicted and a fine of 
twenty dollars was imposed with costs of suit and the 
matter was appealed to court after an allocatur was had. 

There are three reasons alleged why the conviction 
should not stand. 

First — ^That the consolidation of the Boroughs of 
Bethlehem and West Bethlehem is illegal and void. 

Second — ^That the ordinance under which the defend- 
ant was convicted is illegal because it grants a discretion 
to the burgess in the giving or withholding of licenses. 

Third — ^That if the ordinance is legal the facts show 
that the defendant has complied with all the requirements 
of the ordinance and had tendered the amount of the 
license fee prior to his arrest. 

As to the first reason alleged; that the consolidation 
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of the boroughs is illegal, it is doubtful whether this is the 
proper method to raise that question. 

It has been suggested that a quo warranto instituted 
by the attorney-general directed to the consolidated 
borough to show cause why the Borough of Bethlehrai is 
exercising its franchises would raise the question 
definitely and conclusively and would avoid all incon- 
veniences that might arise by reason of the matter being 
decided in collateral inquiry. 

The court of Northampton and Lehigh County would 
each have jurisdiction of the subject matter and it is 
possible, though improbable, that different conclusions 
might be arrived at and these conclusions might involve 
the right to hold office. 

As to the validity of the ordinance, it is a well recog- 
nized principle in municipalities that where the power to 
do a thing \fi allotted to a certain body that that power 
cannot be delegated to another. Where an act is purely 
ministerial it may be delegated but where it involves a 
discretion of the person or persons in whom the law places 
the mattter, they must exercise it. 

Mahanoy City Boro. vs. Hersker, 27 C. C. B. 353; 
Commonwealth vs. Hallam, 25 C. C. E. 471. 

It is evident that the Burgess of Bethlehem proceeded 
imder the assumption that he had the right to grant or 
refuse the license. When demand was made for the license 
he declined to give it to Ebelhauser for the reasons, as he 
stated, that Ebelhauser had been running a merry-go- 
round which had been proven to have been a nuisance. 
Ebelhauser offered him twenty-five dollars in gold, being 
the amount required to procure the license. This was 
refused. Ebelhauser also stated that he was willing to 
pay any back amounts which were due to the Borough of 
Bethlehem. The burgess told him he ^^did not know that 
he owed the old Borough of Bethlehem anytlun^." 

So the only question as far as the granting of the 
license is concerned was that the burgess claimed that he 
had a discretion in the granting of it and refused it 
because he thought it was not conducive to good public 
morals to have a merry-go-round in operation. 

The ordinance in question limits the power of the 
burgess to revoking any license or renewal thereof and it 
is claimed that the section does not apply to the facts 
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before us; that this is the granting' of an entirely new 
license. However that may be, there is merit in the con- 
tention of. the attorney for the defendant that if the 
section 6 above quoted does not apply to this case then 
Ebelhauser did Ms* full duty in tendering the twenty-five 
dollars which was the payment due for the first quarter. 
Now April .3y 1905, the judgment of the Justice of 
the Peace is reversed. 



Beach vs. Pennsylvania Railroad Co. 

Fees for servimg subpoena-^ IViiness Fees, 

Though no ftatate mtket the tervioe of a rabpoena pait of the coats of a tuit in 
this State, it is wdil settled bj the cwtom of the eoarts that eompensatioa for svch 
senrioe is part of the costs which the snooessfvl part? is entitled to recover, whether 
the seirice was performed bj the Sheriff or Censtable, a priTate person or a party to 
the record. 

While it has always been csftomary to regard the person senring the snbpoena 
as an officer of the Sheriff and entitled to tibe same compensation as that allowed by 
law CO the' Sheriff for like serrioe, die Act of July 11 1901, P. L. 663, has so mate- 
rislly increased die Sheriff's compensation for such serrice that this custom should 
no longer be followed, and a. party will be allowed fifteen centi fot such witness and 
six cents a mile eiicnlar lees costomary piior to said Act for senring a snbpoena. 

A party to the salt is not enMtied to witneu fees nor is a witness who is also a 
party -in another snit tried the. same week. 

In the Court of Common Pleas of Lancaster County. 
Beacli vs. Pennsylvania Railroad Company. Appeal from 
taxation of costs. 

The essential facts arc stated in the opinion of the 
Court. 

H. M. North and H. M. North, Jr., for Defendant and 
Exceptions. 

C. E. Montgomery, Contra. 

December 31, 1904. Hassler, J. This- appeal from the 
taxation of costs raises the question as to what fees a 
party to the suit is entitled for serving the subpoena.. 

Though no statute makes the service of a subpoena 
part of the costs of a suit in this state it is well settled, by 
the custom of the courts, that compensation for such ser- 
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vice is part of the costs which the succeesfal party is 
entitled to recover, whether the service was performed by 
the sheriff, a constable, or a private person, or a party to 
the recprd; Axtell's Appeal, 6 Attl. 560; Hoover vs. Har- 
rington, 6 Watts 330; Patterson t;^. Anderson, 1 C. C. 86; 
Young t;^. Harold, 7 Knlp 285; Elliot vs. Insurance Co., 1 
D. B. 546; Cody t;^. Clelam, 1 C. C. 8; Eepner vs. Miller, 1 
Chester County 369; Wadlinger on Costs, section 160. 

Another custom of the courts of general application, 
in this state, is to regard the person serving the subpoena 
as an officer of the sheriff and entitled to the same com- 
pensation allowed by law to the sheriff for like service. 

It is the duty of the sheriff to serve every process 
coming from the Court of Common Pleas. A subpoena is 
such a process. It is not directed to any one, so that any 
one can serve it, but the sheriff must serve it if he is called 
upon to do so. It would be manifestly unfair to permit a 
successful litigant to recover from his opponent greater 
compensation for the service of a subi)oena when that 
service is performed by himself, a private party, or a 
constable, than the sheriff would be entitled to receive 
according to law if he had served it. The law not only 
makes it the sheriff's duty to serve it if requested, but it 
fixes his compensation. In nearly all the cases decided by 
the courts this custom, regarding the person serving a 
subpoena as a sheriff's officer and entitled to the sheriff's 
compensation, has been invoked to reduce the amount 
claimed to that which the sheriff would have beai entitled 
had the service been performed by him; Kepner vs. 
Miller, 1 Chester County 360; Young vs. Harbold, 7 Kulp 
285; Meagher t;^. Clearfield County, 3 D. B. 444; Deal vs. 
Dauphin County, 5 D. B. 525; Boyle vs. Luzerne County, 8 
Kulp 141; Lyon t;^. Marshall, 1 C. C. 90; Commonwealth 
vs. Neely, 2 Chester County, 105; Shrope t;^. Northampton 
County, 3 L. L. B. 123; Hannum vs. Becker, 4 D. B. 444; 
Patterson t;^. Anderson, 1 C. C. 86. 

In giving his reasons for this custom, Judge Wick- 
ham in Patterson vs. Anderson, 1 C. C. 86, says: ''The 
persons serving the subpoena have by a fiction of the law 
which can harm nobody, been regarded as officers of the 
sheriff, and therefore entitled to the compensation allowed 
by law for like service • • • jf the subpoena have 
been actually served what matters it to the defeated liti- 
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gant whether the amount allowed by law to some one for 
doing the work stops when it reaches the pocket of the 
opposite party, or is by him handed over to another 
person!*^ 

Patterson t;^. Anderson is one of the early cases on 
this subject, and is cited in many of the subsequent 
decisions. 

A custom must be reasonable or it will not be en- 
forced; Jordan vs. Meredith, 3 Yeates, 322; Coxe vs. 
Heisley, 19 Pa. 243. 

When the compensation fixed by law for the sheriff 
for serving a subpoena was fifteen cents for each witness 
and six cents a mile circular, the custom of considering by 
a fiction of the law, the person serving a subpoena as a 
sheriff's officer and entitled to that compensation, was 
reasonable and could harm no one. The unsuccessful liti- 
gant could not complain, as it could make no difference to 
him whether the sheriff or some one else received such 
reasonable compensation. But when the compensation of 
the sheriff is increased to such an extent as to be oppres- 
sive to the unsuccessful litigant, then the reason for the 
existence of the custom ceases, and the custom should no 
longer be followed. The maxim malus usus est abolendus 
applies. 

The Act of July 11, 1901, P. L. 663, increases the 
sheriff's fees for serving subpoena to one dollar for the 
first witness and fifty cents for each additional witness. 
Tliis is more than six times as much as was formerly 
allowed him in the case of the first witness and more than 
tlu'ee times as much for each additional witness. The Act 
also increases the mileage from six to ten cents a mile cir- 
cular. 

It is extremely unlikely that either party to a suit will 
employ the sheriff to serve a subpoena, as the result of the 
litigation might compel such party to pay the exorbitant 
fees. For the same reason it is just as unlikely that he 
would pay, or contract to pay, such exorbitant fees to a 
constable, or a private party, or incur such expenses in 
serving the subpoena himself. It would not be reasonable 
or just therefore to permit a successful litigant to come 
into court and expect the court to order his opponent to 
pay him the costs at the rate which he has not paid, or 
rendered himself liable to pay, and thus speculate at the 
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expense of his adversary. The custom which requires us 
to make such an order would do harm to the unsuccessful 
litigant, and he would have just cause to complain of it. 
So the reasons for the custom, as giv^i in Patterson t;^. 
Anderson, supra, would no longer exist, and the custom 
itself should be abolished. 

The question, so far as we have been able to find, has 
never been passed upon by a higher court. In the case of 
O'Leary vs. Northumberland County, 24 Pa. Sup. Ct 24, 
the constable was allowed the increased fees for serving 
subpoena, fixed by the Act of 1901 for the sheriff, but the 
question of the amount of fees was not raised in that 
case. The only point decided was that the constable, who 
served the subpoena, and not the sheriff, who only offered 
to do so, was entitled to be paid for such service. We 
have carefully examined the case of Hoover vs. Lauver, 
13 D. B. 745, and cannot agree with the conclusion therein 
expressed by Judge ShulL 

It has long been the custom of this court to allow, for 
serving a subpoena, fifteen cents for each witness and six 
cents a mile circular, and, as that compensation seems to 
us reasonable, we direct the Prothonotary to allow these 
amounts in retaxing this bill. 

Amos W. Beach had a case in court at the same time 
that this case was for trial. The case was tried during the 
same week. He was presumedly in court looking after his 
own interest, and not entitled to fees or mileage for at- 
tendance as a witness. 

Jacob Beach, being a party to the suit, is not entitled 
to witness fees or mileage. 

The appeal is sustained and the Prothonotary 
directed to retax the bill in accordance with this opinion. 
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Jambs vs, Homoybr bt. Al. 

J^nacHce-^Me^amids Liens^Aci June 4y igoi^ P, L, 431^ Amendments, 

A third pefion who daimt an intemt «b owner in a property has no atanding 
to move to atriko off a mechanie'a lien where he fafla to aak leaTO of court to inter- 
vene aa a party defendant. 

The claimant is not in defanlt if aa anbcontractor he fails to file a copy of the 
o ntraet and spedficationa between the owner and contractor where he ia not in poa- 
session of the papers and ia anable to procnre them after demand apon the owner 
and contractor. 

The fifty-first section of the mechanic's lien act of 1901 makes liberal prorision 
for amendmenti; and nnlcss amendments are allowed claimants will suffer great 
hardahips, because the requirements of a good lien are ao exacting that eren a care- 
ful attorney in the preparation of the lien may omit some matter demanded by the 



In the Court of Common Pleas of Montgomery 
Coimty. John E. James vs. Angast Homoyer, owner or 
reputed owner, and Lemuel Altemus, Contractor. No. 22, 
March Term, 1904. Motion to strike off mechanic's lien 
and application to amend lien. Motion to strike off dis- 
missed and amendment allowed. 

Joseph C. E[ratz for Plaintiff. 
C. S. Sheive for Defendants. 

The application is made hy August Homoyer and 
Kate Homoyer. They allege that the lot described in the 
lien was granted by deed to them on October 9, 1901. The 
seven grounds for striking off the liens will be considered 
in the order given in the application against the John E. 
James lien. 

Opinion of the court by Swartz, P. J., February 27, 
1905. 

The first objection is as follows: ** There is no aver- 
ment of any notice to Kate Homoyer of an intention to file 
a claim.'' This is true. In the notice given to August 
Homoyer that the claimant had filed a lien, service was 
made on the wife of August Homoyer at the premises de- 
scribed in the lien. Whether the person so served was 
Kate Homoyer does not clearly appear. It is immaterial 
in what relation she stands to August Homoyer. The lien 
was not filed against her as an owner. Her interest in the 
lot and improvements is not affected by the lien. A third 
person who claims an interest as owner in the property 
has no standing to move to strike off the lien where he is 
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not a party to the proceeding: Woodward t;^. Wilson, 68 
Pa., 208. ' ' Where materials are fomidied at the instance 
of a tenant in common in possession, it has been held that 
a lien may be entered against him, and that it will bind his 
interest in the premises:** Weaver vs. Sheeler, 118 Pa., 
639. True, the twenty-fourth sectipn of the act of June 4, 
1901, P. L. 431, provides that any one interested in the 
property described in the claim may by leave of court 
intervene as a party defendant. Kate Homoyer has not 
asked for leave to be made a party defendant. But if she 
did so, and we allowed her app^cation, she could not 
thereby strike off the lien because no notice was given to 
her of an intent to file a lien. The claimant may wish to 
show that August Homoyer was in fact the sole owner of 
the premises at the time the contract was made with him 
for the construction of the house. The claimant could not 
well say to Kate Homoyer that he intended to file a lien 
against her as owner when no such intent at any time 
entered the mind of the claimant. 

The third objection to the claim alleges that ^4t does 
not clearly appear with whom claimant contracted. * * The 
lien clearly declares that the contract was made with 
Lemuel Altemus, the contractor who had a contract 
directly made with the owner, August Homoyer. 

The fourth objection is that **the terms and con- 
ditions of the contract of the parties are not stated in the 
claim. ' * The liens as filed declare that the plaintiffs made 
their contracts with the contractor, Lemuel Altemus, in 
the one case to do the painting and glazing in the con- 
struction and erection of the messuage for two hundred 
and ten dollars ; in the other, to install the heating plant 
and do the plumbing and roofing in the construction and 
erection of the messuage for the price of four hundred and 
eighty-eight dollars and sixty-four cents. The claimants 
say their contracts were verbal and for the quantity of 
time and materials and value of materials and labor as set 
forth in the bill of particulars. The application to amend 
shows that the contracts were in writing, at least in part. 
Lemuel Altemus had the contract to construct the house, 
and he sublet certain parts of theworktothe claimants for 
a lump sum or an agreed sum. Mr. James was asked to 
bid for the glazing and painting. He wrote to the con- 
tractor, Mr. Altemus : ^ ^ I will do the work and furnish all 
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the materials, aocording to plans and specifications, on the 
Homoyer house, for the sum of two hundred and ten 
dollars ($210). Very respectfully, John R James." 

This offer was accepted verbally. The claimant had 
access to the plans and specifications at the time he sub« 
mitted his bid, but was not furnished with a copy of them. 
He has endeavored to secure a copy, and made application 
to the contractor as well as to the defendant, Mr. 
Homoyer. He also offered to copy the specifications, and 
requested of the owner the opportunity to do so. These 
matters are alleged in the application to amend the lien.' 

The act of 1901 requires that the claimant shall set 
forth in his lien ^ ' a copy of his contract or contracts if in 
writing, or a statement of the terms and conditions 
thereof if any of them are verbal. ' * He did not fully 
comply with this requisite. When, however, he declared 
in his claim that he agreed to do the painting and glazing 
in the construction of the house for $210, and that this 
contract was made with the person who contracted 
directlv with the owner, he set forth all the information 
that was contained in his written bid and the verbal 
acceptance. The owner had his contract with Lemuel 
Altemus, and therefore had full information as to what 
constituted the painting and glassing under the contract. 
We are aware that in Knelly vs. Howarth, 208 Pa., 487, it 
was held that a copy of the specifications should be filed 
with the lien. In th^t case plaintiff was the contractor 
for the whole building. We do not see how the claimant 
in the case before us can be asked to do an impossible 
thing. He made diligent efforts to secure a copy of the 
specifications. If the owner deemed them necessary to 
make his defence, he should have furnished them upon 
the request of the claimant. In Day vs. Penna. R. R., 13 
Dist. Rep., 805, the court held that a lien was not fatally 
defective where a subcontractor failed to file a copy of the 
specifications, and it did not appear that they were in his 
possession. 

The proposed amendment complies with all that the 
claimant is able to furnish. We think the amendment 
should be allowed. The fourth provision or requisite of 
the claim was not wholly disregarded. It was imperfectly 
stated. The fifty-first section of the RCt of 1901 declares 
that * * any claim,*petition, answer, replication, scire facias. 
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affidavit of defence, or other paper filed of record, may be 
amended from time to time by agreement of the parties 
or by leave of court upon petition for that purpose, under 
oath or affirmation setting forth the amendments desired, 
that the averments therein contained are true in fact, and 
that by mistake they were omitted from or wrongfully 
stated in the particulars as to which the amendment is 
desired. Such amendments shall be of right, saving inter- 
vening rights/' The exception in this section indicates 
that the right to amend shall be liberally granted, for the 
provision is that the exceptions shall apply only when the 
time for filing the lien has expired and the amendment 
** undertakes to substitute an entirely different property 
from that originally described in the claim or a wholly 
different party as the defendant with whom the claimant 
contracted. ' ' 

The requisites of a good lien are so numerous and the 
claimant is required to do so many things to sustain his 
lien, that it is not surprising that even a careful attorney 
should fail in some one particular demanded by the act of 
1901. Unless there is liberality in allowing amendments 
as suggested b'y the fifty*first section, the act becomes a 
snare, and the mechanic who furnishes materials and 
work upon the credit of a building because of the act finds 
he is caught and ruined. An examination of the books 
discloses how again and again the attacks upon the liens 
are successful, since the passage of the act of 1901. We 
call special attention to the latter part of the fifty-first 
section. In the fifth objection it is alleged that the lien 
fails ' ^ to give a \ detailed statement of the labor and 
materials and the prices charged for each thereof. ' ' 

The act requires the kind and character of the 
materials and labor furnished. We think the claim com- 
plies with this requirement. The prices charged for each 
are not necessary where the contract is for an agreed sum, 
as in this case. 

The next objection declares the claim is defective 
because the demand is for a lump sum. As just stated, the 
act does not require ' * a detailed statement of the kind and 
character of the labor and materials furnished or both, 
and the pricces for each thereof, ' ' where the contract is 
for an agreed sum, as in this case. See also Maddocks vs. 
McGann, 12 Pa. Dist. Rep., 701. 
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The claimant asks leave to amend so as to meet the 
demands of the owner. This amendment is allowed, but 
we do not deem it necessary to perfect his lien. 

It is also alleged ttat the claim fail? to set forth the 
reason for demanding a lien from a time preceding the 
filing thereof. 

He states that he demands a lien from the commence- 
ment of the building. Where there is a new structure, as 
in the case before us, it is quite evident that the reason for 
selecting such preceding date is the provision of the act 
itself, which fixes that period as the date from which the 
lien attaches. 

The amendment cures any defect that may exist by 
stating definitely the date from which the lien is claimed, 
to wit, September 19, 1903, because that is the first day 
the plaintiff furnished any labor or materials, and that 
this day is subsequent to the date of the visible commence- 
ment upon the ground of the work of erecting the build- 
ing. 

The fact that the owner paid the contractor in full is 
no ground for striking off the lien. 

And now, Febninrv 27, 1005. the motion to strike off 
or quasli the liens is dismissed, and the amendments 
prnyed for in each case are allowed, saving all intervening 
rights. 



County of Lehigh vs. Wkrley. 

Practice-^Act 0/ April 2T, iS46—Sec. 10 ^ P. L, 41 s— Evidence. 

An auditor wai appointed by tbe court to audit the accounts of County officers 
under the proTisions of the Act of April 21, 1S46, Sec. 10, P. L. 415. The auditor 
filed his report and one of the officers appealed to the Conrt under the proYisions of 
the Act of May 11, 1901. P- L. 175. 

Held^ That after the connty showed the amonnt received by the defendant, he 
was required to show what the proper items of credit were and that the burden of 
proof was npon the defendant to show that the credits claimed were within the bn- 
guaj|;e of th act, to wit: ''Necessary clerk, hire and office lexpenses." 

In the Court of Conimon Pleas of Lehigh Connty. 
County of Lehigh vs. Oscar P. Werloy. No. 72 June Torm, 
1905. Appeal from report of auditor appointcfl to audit 
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accounts of county officers. Trial and verdict for plaintiff. 
Rule for new trial. Bale discharged. 

Erdman and Diefenderfer, County Solicitors, for 
Plaintiff. 

Arthur O. Dewalt for Defendant. 

Trexler, P. J., May 26, 1905. Oscar P. Werley was 
Clerk of the Quarter Sessions during the year 1903, and as 
such received a large amount of money in fees, of which 
he was entitled to keep the enllre amount except that 
under the provisions of the law any sum over the amount 
of two thousand dollars, after deducting necessarv clerk 
hire and office expenses, belonged half and half to him and 
the county. 

The auditor appointed to audit his account found 
that there was due to the county $1162.29%. 

The auditor was appointed under the act of the 
twentv-first day of April, 1846, Section 10, P. L. 415. 

The act of the 11th day of May A. D. 1901, P. L. 175, 
provides that the report of the auditor when filed shall be 
presented in court and shall be subject to the same proced- 
ure as appeals from the report of the county auditors. 

Under the Act of 1834, April 15th, P. L. 537, Para- 
graph 56, if there is an appeal from the report of the 
county auditors to the Court of Common Pleas the Court 
is directed to frame the issue. 

The matter was tried before the jury de novo. The 
county proved the amount received by the officer. The 
court then ruled that the defendant was required to show 
what the proper items of credit were, being the necessary 
clerk hire and office expenses. 

As to the office expenses there was no dispute except 
that the court ruled out a certain bill which had been con- 
tracted the previous year and which should have been 
settled in the auditor's report of a former year. 

The real test was as to the amount claimed to have 
been expended for necessary clerk hire. The attorneys 
for the officer claimed that the mere fact of the hiring 
clerks and fixing their compensation prima facie fixed the 
amount of credit which he was entitled to and that it was 
incumbent upon the county to prove that the amounts 
were unreasonable. I hold, however, that the burden of 
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proof wafi upon the defendant to show that the credits 
claimed were within the language of the act, to wit: — 
'^ Necessary clerk hire and office expenses/' 

The defendant proved what the labors involved in the 
care of the office were and that at certain times of the year 
it was necessary for him to have a clerk. The value of the 
services of the clerk was not proven by any definite stand- 
ard nor was the time actually consumed by the deputy 
shown. The only evidence as to the worth of the services 
that the court now recalls was that a former clerk testified 
that he had paid his clerk a thousand dollars a year. 

The matter was left to the jury to determine as to the 
worth of the services rendered by the several deputies era- 
ployed by the clerk as to whether the amounts paid to 
them were reasonable. 

It was stated by the court in his charge to the jury 
that it was necessary under the evidence as produced for 
the clerk to have a deputy. 

The only error complained of in the admission or 
rejection of facts was that the court rejected an offer of 
the dockets of the court offered to corroborate the evi- 
dence of the Clerk of Quarter Sessions and also an offer of 
the road docket to corroborate the testimony of the depu- 
ties. The offer was unaccompanied by any proof as to 
who made the various entries in the dockets. 

In the case of the dockets kept by the clerk, presum- 
ing that the entries were made by him, the only bearing 
that the evidence would have would be as to the necessity 
of his having a clerk. That necessity having been con- 
ceded in the case, the rejection of the offer would be harm- 
less in any event. 

As to the road docket which was offered to corrobor- 
ate the deputy, as stated above, there was no offer made 
to prove which entries were made by the clerk or which 
were made by the deputy. The deputy testified that he 
had made the drafts that were in the roaod docket, al- 
though the court called the attention of the lawyers to 
the fact that some of the drafts were blue prints and were 
evidently not made by the deputy. 

There was no offer to prove what the value of such 
services was nor the time it took to make the entries or 
copy the drafts. 

The court held that the dockets under the bare 
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proposition had no probative valne and therefore rejected 
them. 

I am not convinced that there was any error in this 
action of the court. Under the case as presented, I think 
the defendant fared well. AH the evidence offered was 
of no value to prove what the services were nor the value 
of them and it is possible that the court should have 
directed a verdict for the county without any deductions, 
for the reason that the value of the services of the clerks 
were not proven and there was nothing in the case from 
which the jury could arrive at any conclusion as to what 
the necessary clerk hire was reasonably worth. 

Now, May 26th, 1905, the rule for a new trial is 
discharged. 



Adultbration op Drugs. 

AdultercUion of Drugs— Duty of StaU PkarmaceuUcal Examining 
Board-- Ad of May 2S, 18^7* 

Upon proper compUiat, to fbe Sttte Fharaiaoeiitieal Satminifig Botid, tluit 
manufAchirexB and detlexs are making and aeUing inferior preparations of standard 
formnlae, but which are labeled in a different manner from that vsnally parsned by 
the vendors of standard preparations, it is the daty of said board to employ an ex- 
pert chemist to make an examination and if his report jnstifies a criminal prosecution 
to place die matter before the district attorney of tte proper county. 

Attorney Oeneral's Department. Opinion to State 
Pharmaceutical Examining Board. 

Carson, Attorney General. Sept. 22, 1904, 

You have informd me that numerous manufacturers 
and dealers in this state are making and selling what are 
in reality inferior preparations of formulae that are pres- 
ent in the pharmacopoeia and national formulary, but 
which are labeled in a manner different from that usually 
pursued by makers and vendors of standard preparations, 
and you give, as an instance, that instead 01 the tincture 
of ginger, U. S. P., which is usually labeled ** Essence of 
Jamaica Ginger,'' there is a preparation made, consisting 
principally of capsicum, grains of paradise, or other pun- 
gent or hot drug and water with just sufficient alcohol to 
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I 

keep it from sonringy and a small quantity of ginger to 
impart certain of the characteristics of the genuine article, 
the product being then labeled ** Climax Picnic Ginger,*' 
**Gilt Edge Ginger,'' this system of labeling being carried 
I out with all the preparations made in the manner 

! indicated. 

You ask the question whether it would be proper for 
your board to bring suit against the manufacturers and 
vendors in order to prevent the adulteration and substitu- 
tion of drugs and medicinal preparations. 

I answer that the whole matter is fully covered by the 
Act of May 25, 1897 (P. L. 85), which is an act specifically 
providing that no person shall within this state manufac- 
ture for sale, offer for sale or sell any drug which is adul- 
terated within the meaning of the act. The term **Drug" 
is defined to include any medicinal substance or any 
preparation authorized or known in the * ' Pharmacopoeia 
of the United States" or '*The National Formulary," or 
the '^American Homeopathic Pharmacopoeia'* or the 
*' American Homeopathic Dispensatory." 

The act further declares that drugs shall be deemed 
adulterated if any substance or substances have been 
mixed with it so as to depreciate and weaken its strength, 
purity or quality, or if any quality, substance or ingredi- 
•ent be abstracted so as to deteriorate or affect injuriously 
the quality or potency of the said drug, or if any inferior 
or cheaper substance or substances have been substituted 
in whole or in part for it, or if it is an imitation or is sold 
under the name of another drug. It is further declared 
that if the drug shall be so altera! that the nature, quality, 
substance, commercial value or medicinal value of it will 
not correspond to the recognized formulae or tests of the 
latest edition of the *^ National Formulary" or of the 
*' Pharmacopoeia of the United States" or the ** American 
Homeopathic Dispensatory" regarding quality or purity, 
then such drugs shall be deemed to be adulterated. 

Upon complaint being entered, the State Pharmaceu- 
tical Examining Board is empowered to employ €m analjTst 
or chemist expert whose duty it shall be to examine into 
the 80-calleld adulteration and report upon the result of 
his investigation, and if said report jusrtifies such action, 
the board shall duly cause the prosecution of the oflFender 
as provided in the act. The act further declares that the 
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violation of its terms oonstitntes a misdemeanor and any- 
one so violating its terms upon conviction shall be fined a 
sum not exceeding one hundred dollars, or undergo an im- 
prisonment not exceeding ninety days or both. 

I am of opinion, therefore, that if a proper complaint 
be made to you, it is your duty to employ the analyst or 
chemist expert to make the examination, and if his report 
justifies, in your judgment, a criminal prosecution, then 
your board should place the matter before the district 
attorney of the proper county in order that a prosecution 
may be properly instituted to punish the offender. 



Kkknakd vs. Gkoman. 

TIm plalatillf raed vpon • noeipt tigasd by fbe deftBdant wldcli retd m fbl- 
lows: " Reoeivwl of Jotepb T. Kmutrd Mvra hnndred and fftj ddkn for kgiaktiTt 
pwpoMf Id bt ntarned if pool bOl faOt to pan." Tba eridenoa ahowad tfiatthera 
waa a bOl bafoie tiba lagialatara whidi woald aathoriaa tiba adUag of pooli «poa 
hotaa raoH. Tlia tbeoiy of tiba ddaiioa waa tiiat tiba moBcy waa to ba laad to ia- 
flvaaoa kgialatioB, lliat tiba tianaadioii waa againat pabUc poUqr ^^ tbaia f oi a tha 
plaintiff conid not iaoo?er. Tba Jniy daddad la faiTor of tiba dafaadant. 

Held, that bj tbalr vaidict tha Jwy took tbia viaw of tba tianaactioa and tba 
^pafdict woald not ba dlatarbad. 

In the Court of Common Pleas of Lehigh County. 
Joseph T. Eemard t;^. H. A. Groman. No. 48 October 
Term, 1904. Action in assumpsit. Verdict for Defendant. 
Bule for a new trial. Bule discharged. 

W. LaMontte Gillette for Plaintiff. 
Clinton A. Groman for Defendant. 

Trexler, P. J., May 26, 1905. The plaintiff sought to 
recover the sum of three hundred dollars being the 
balance of seven hundred and fifty dollars which he had 
paid to the defendant on the 26th day of March, 1901, the 
following receipt being given — 

'^ Received of Joseim T. Eemard seven hundred and 
fifty dollars for legislative purposes to be retiimed if pool 
bill fails to pass.'' 



KSRNARD VS. GrOMAN. 221 

It appeared that there was an act pending in the 
state legislature in which both of the parties were in- 
terested by reason of their connection with societies hold- 
ing horse races. The case was tried upon the theory that 
if the money was to be used to secure the passage of the 
bill no recovery could be had because the whole trans- 
action was tainted and could not be sustained because 
against public policy and good morals. 

The plaintiff sought to prove that the money was 
passed as a mere loan and not dependent upon the 
passage of the bill. His statement, however, seems to 
have been founded upon the contract evidenced by the 
receipt. 

The jury found for the defendant. There was enough 
evidence in the case to warrant a finding. I do not feel 
called upon to disturb the finding of the jury. 

Now, May 26th, 1905, the motion for a new trial is 
overruled. 



Morris vs, Hknningbr. 

Pradici— Appeal from Justiu ofihi Peace — Pet feeling Appeal, 

Where the imctioe ii changed and no one ia properly chargeable with neglect, 
he Court may, in the exerciae of iti diacretion, allow an appeal from a justice of 
the peace to be perfected nunc pro tone. 

In the Court of Conmion Pleas of Lehigh County. 
Charles H. Morris vs. George H. H. Henninger. No. 103 
April Term, 1905. Rule to quash appeal and application 
of defendant to perfect appeal nunc pro tunc. Rule to 
quash denied and defendant permitted to perfect appeal 
nunc pro tunc. 

Harry G. Stiles for Plaintiff. 

Erdman and Diefenderfer for Defendant. 

Trexler, P. J., May 26, 1905. In taking the appeal, 
the defendant paid the costs of appeal only and entered 
bail in the sum of two hundred dollars for the payment 
of debt, interest and costs. Under the Act of April, 1901, 
P. L. 84, defendant is only required to pay costs of the 
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appeal. This act was followed in Lehigh Comity until 
quite recently when I following the decisions of a number 
of co-ordinate courts, decided that the local act of March 
2nd, 1868, P. L. 257 was not repealed. 

The failure to take an appeal in proper form can 
hardly be said to be due to the neglect of any one. It 
comes under the same class of cases where the courts have 
allowea an appeal to be perfected nunc pro tunc by 
reason of the fact that the practice has been changed by 
the passage of an act of assembly. 

The Act of July 14, 1897, P. L. 271, Section one, pro- 
vides that no appeal shall be entertained unless the appel- 
lant made an affidavit. The courts in a number of cases 
allowed such affidavit to be filed nunc pro tunc. 

It would be hardship in this case to refuse the defend- 
ant an allowance to perfect his appeal. Where the de- 
fendant or his attorney is chargeable with neglect, then he 
is without remedy but this can hardly be considered as 
coming under that class. 

Now, May 26th, 1905, the defendant is allowed to 
perfect his appeal nunc pro tunc provided it is done withi^* 
ten days; he also to pay the costs of these proceedings. 



Hamilton vs Fry. 

Practice — New Trial — Evidence, 

Where the question to be decided by the jury is as to whether or not t certatii 
signature is genuine and there is testimony upon both sides, the Court will not 
disturb the verdict. 

In the Court of Common Pleas of Lehigh County. 
Florence N. Hamilton vs. James F. Fry, No. 52 September 
Term, 1904. Action in assumpsit. Jury trial and verdict 
for defenfant. Rule for a new trial. Eule discharged. 

M. C. L. Kline and P. C. Evans for Plaintiff. 
James L. Marsteller for Defendant. 

Trexler, P. J., May 26, 1905.. The only question in- 
volved in this case was whether a certain signature was 
genuine or simulated. The experts called by the plaintiff 
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testified that in their opinion the signature was genuine, 
a number of admitted writings having been offered in 
evidence and having been submitted for comparison with 
the note in question. 

The defendant testified in substance that he did not 
sign the note. When the body of the note was concealed 
and only the signature presented he testified that it 
looked like his signature, although at one point in his 
testimony when the signature was presented, he testified 
that it was smaller writing than he employed. When the 
whole note was shown to him, he stated that he had not 
signed the note and that it was a complete surprise to 
him when he was told that he had signed the note; he 
having never seen the note before. 

The jury evidently was of the opinion that the 
defendant did not sign the note in question and they 
being the ultimate judges of the fact, the court does not 
feel called upon to disturb their verdict. The fact that I 
might have arrived at a different conclusion if I had been 
the arbiter does not affect the question. 

There is sufficient evidence in the case to sustain the 
verdict and for that reason the rule for a new trial is 
discharged. 



Administrators of David Troxbll vs. A. J, Teoxkll. 

Practiu—New Trial— Evidence. 

Where a defendant admite the making of a note which is over twenty yean 
old md makes contradictorr statements as to the transaction and where the note is 
proren to have been made to the defendant's father's administrators and the 
defendant admits that he paid them nothing, the presumption of payment is 
rebutted and the Court will direct judgment to be entergd on a Terdict against the 
defendant. 

In the Court of Common Pleas of Lehigh County. A. 
P. Troxell et al vs. Alfred J. Troxell. No. 9 January 
Term, 1905. Sci. Fa. to revive judgment No. 194, Janu- 
ary Term, 1882. Jury trial. Verdict in favor of plaintiff, 
the court reserving the question of law as to whether the 
facts in the case are sufficient to rebut the presumption of 
payment. Judgment entered upon the verdict by direc- 
tion of Court. 



224 Adm. op David Troxbli« vs. A. J. Troxbi«l. 



E. H. Stine and M. C. Henningger for Plaintiffs. 
James L. Schaadt for Defendant. 

Trexler, P. J., May 26, 1905. This is a scire facias to 
revive a judgment. There was a presumption of pay- 
ment by reason of the fact that the judgment was over 
twenty years old. The plaintiffs sought to prove the non- 
payment of the debt. The defendant was then called on 
his own behalf. 

Upon cross-examination the judgment note in ques- 
ttion was shown to him and he testified that it was his 
signature; that he thought the note had been destroyed; 
that he thought he had paid the note to his father. 

When his attention was callled to the fact that the 
note was given to the administrators of his deceased 
father, he said that he did not remember anything about 
the note but that he had paid nothing to the administrat- 
ors of his father. 

There is no question that the presumption of pay- 
ment may be rebutted. The plaintiff may prove that it 
has not been paid and the sufiBciency of the proof is a 
matter for the jury. 

The inability of the defendant to pay and other 
circumstances explaining the delay in suing may also 
be put in evidence. 

The defendant under oath, after it appeared that the 
note in question was given after the death of his father to 
his administrators, stated that he paid the administrators 
nothing. The defendant cannot discredit his own testi- 
mony. I think I rightly decided that the debt was not 
paid and so instructed the jury to find. This vew is borne 
out by the case of McQuesney vs. Hiester, 33 Pa. 435. 

The Court is of the opinion that the facts in the case 
are suflScient to rebut the presumption of payment and 
accordingly judgment will be entered upon the verdict. ^ 

Now May 26th, 1905, upon proper motion of plain- 
tiff *s attorney judgment will be entered for the plaintiffs 
upon the verdict, upon payment of jury fee. 
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CoiiMONWBAI.TH VS. NBSTOK. 

^^udice-^Criminal Froctdure-^Foffeittd kecognizance. 

An tppUcatioa to be itliertd from t forfeited recognisaBoe it entirely t matter 
of grace and reqairea tiie vrmoat good faith and a foil presentation of attte facta. 
Under te facte in thie caee, tiie petition it 



In the Court of Quarter Sessions of the Peace of 
Lehigh County. Com. vs. Charles Nestor. Nos. 25 and 26 
April Sessions, 1905. Petition for moderation of forfeited 
recognizance and rule. Petition denied. 

Allen W. Hagenbuch for Petitioner. 

Thos. F. Diefonderfer, County Solicitor, contra. 

Trexler, P. J., May 26, 1905. A. E. Swartz became 
bail for the appearance of Charles Nestor, the defendant. 
At the time set for trial, Nestor failed to appear and the 
defendant voluntarily paid the amount of the recogni- 
zance. The Court then divided the proceeds to the pay- 
ment of costs, fee for the district attorney and the balance 
to the commissioners of the county. 

Afterwards through the efforts of the petitioner the 
defendant was apprehended and subsequently plead 
guilty and was sentenced. 

It appears by the answer to the rule on the part of 
the commissioners and admitted at the argument, that 
the said bail has recovered most of the amount by virtue 
of the fact that he received a deposit of cash and also the 
proceeds of the sale of the defendant's personal property. 

The petitioner should have included in his petition 
a statement of the amounts he received. It was a sup- 
pression of facts which discredits the petitioner and apart 
from any other consideration would not entitle him to any 
relief from the Court. 

An application which is entirely a matter of g^ace 
requires the utmost good faith and a full presentation of 
all the facts. There is another reason why the Court 
should not grant this petition. 

A. E. I^artz's name appears frequently upon recog- 
nizances. He is in the business of bail-going for hire. He 
therefore takes the risk of his various engagements. On 
some he suffers loss. IVom others he makes profit and on 
the average he is the winner or he would not continue the 
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business. He should not a&k the County of Lehigh to 
relieve him from his loss in auy particular case. 
Now May 26th, 1905, the petition is dismissed. 



BUTZ W. ZUCKBR. 

Contract'-Note^Husband and Wife. 

Where t note is signed by hnsbAnd and wife, the note is prima fade valid and 
if the wife dedxes to be relieved from the consequences of affixing her signature, she 
mnst show that the contract was one of the kind which she is prohibited from 
making. 

In the Court of Common Pleas of Lehigh County. 
Peter A. Butz vs. Leo Zucker and Lena Zucker. No. 92 
April Term, 1904. Appeal from judgment of alderman 
in favor of the plaintiff. Jury trial and verdict for 
plaintiff. Rule for new trial. Bule discharged. 

Reuben J. Butz for Plaintiff. 
M. C. Henninger for Defendants. 

Trexler, P. J., May 26, 1905. This was a suit upon a 
joint note of Leo Zucker and his wife, Lena. 

The question referred to the jury was whether the 
wife was the surety on the note or a joint maker. 
Further, as to whether the money was required for 
subjects which a married woman is allowed to contract. 
And lastly, the above being found against the plaintiff, 
whether the defendant was estopped from denying her 
liability on the note by reason of absence of good faith in 
her dealing. 

I held that the note was prima facie valid and that it 
was incumbent upon the defendant, Lena Zucker, to show 
that the contract was one of the kind prohibited by the 
Act of 1887. There was no error in this. 

Children *s Aid Society vs. Benf ord, 26 Pa. Sup., 555. 

As to the question of fraud, I think the case was 
fairly tried and within the line laid in Grimes Appeal, 185 
Pa., 382; Buckner's Estate, 136 Pa., 23; Bingham's 
Appeal, 123 Pa., 269; Thomas vs. Butler, 16 Pa. Sup., 269. 

Now, May 26th, 1905, motion for a new trial is over- 
ruled. 
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C0MMOKWBAI.TH ifs. Mbngbs. 

Crimiruiliyocedure^New THal-^Evidetuf. 

In order to secure a new trial in the criminal courts, (where no error on the 
part of the Court is alleged) the Terdict of the Jury mast appear to the Court to be 
inherently wrong, the Court feeling sure that through some fault or other the jury 
has misapprehended the facts in the case as to their legal bearing. Under the fads 
in this case a new trial was refused. 

In the Court of Quarter Sessions of Lehigh County. 
Com. vs. Henry K. Menges. No. 52 April Sessions, 1905. 
Sur charge nuisance. Verdict of guilty and rule for new 
trial. Bule discharged. 

The indictment charged the defendant with main- 
taining a nuisance by keeping a large number of hogs. 

Horace W. Schatz, District Attorney. Clinton A. 
Groman, with him, for Commonwealth. 

M. C. Henninger, A. G. Dewalt and W. LaMonte 
Gillette for Defendant. 

Trexler, P. J., May 26, 1905. All of the reasons for a 
new trial are directed against the verdict, no error on the 
part of the Court being complained of. 

The only inquiry therefore i^-was there enough 
evidence submitted by the Commonwealth to sustain the 
verdict! I have no doubt on this subject. A number of 
witnesses testified to the state of facts which would 
constitute a nuisance. 

There are cases in the criminal court in which the 
Court will grant a new trial, because the verdict of the 
jury seems to be inherently wrong, the Court feeling sure 
that through some fault or other the jury has misappre- 
hended the facts in the case as to their legal bearing but 
this is not one of them. 

The defendant secured a continuance of the case 
upon the agreement that the nuisance should be abated 
and for four terms the case was on the list and not tried. 
He evidently thought it better to take the chance of an 
acquittal than to go to the trouble of abating the nuisance. 
The event proved that he did not make a wise choice. 

Now May 26th, 1905, motion for a new trial is over- 
ruled. 
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Nbbly vs. Pbll 

Justice of the Btace^Appeal-^Act o/ March is^ '903^ 

UnltM tht nqoittei of tfaa lotof Maich 25, 19.3. an oomplM with tht oovtt 
lutie ao pofwtr to allow aa apptal from a Juliet. 

In the Court of Common Pleas of Washington 
County. No, 120 November Term, 1904. Bule to show 
cause why transcript of appeal from judgment of a 
justice of the peace should not be stricken from the 
record. 

Parker, Mcllvaine and Clark for rule. 

Contra, Donans and Brownson. 

Opinion by Taylor, J. Piled February — , 1905. 

The plaintiff in this case obtained judgment October 
1, 1904, against the defendant before S. V.Kimberland, a 
justice of the peace, for $137 and costs for wages. The 
defendant paid costs of suit and asked for transcript of 
appeal, which was given by the justice, to which was 
attached for the ^^ affidavit in writing^' that the '^appeal 
is not for delay, etc.^' as required by the act of March 25, 
1903, P. L. 61, certificate of the justice, certifying that the 
appellant solemnly swore before him that the appeal was 
not taken for delay, but because he thought justice was 
not rendered, and further that he is the owner of real 
estate unencumbered by debt to the amount of $300 in the 
county. 

The plaintiff moves the Court to strike from the 
record the appeal entered by the defendant in the Com- 
mon Pleas for he following reason, to wit : 

^ ^ 1. The appellant, at the time of taking his appeal, 
did not make affidavit in writing that the said appeal is 
not for delay, but because he verily believed that injustice 
had been done. 

^^2. The appellant has not given bail with sufficient 
sureties in any sum, conditioned for the payment of all 
costs accrued or that may be legally recovered against 
him. 

^^3. The appellant did not give bail in double the 
amount of the judgment recovers against him and the 
probable amount of costs accrued and likely to accrue in 
the case, with one or more sufficient sureties, conditioned 
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for the payment of the amount of the debt, interest and 
costs that shall be legally recovered against him in this 
case. 

^^4. The judgment in this case is for the wages of 
manual labor, and the defendant was not required to give, 
and did not give a sufficient bail for the payment or the 
debt and costs, to be paid when finally adjudged to be due 
the plaintiff by the Court. ' ' 

The second, third and fourth reasons for striking off 
this transcript of appeal we could dispose of by allowing 
the defendant to perfect the same in a given time by 
entering the security required, and prior to the passage 
of the act of March 25, 1903, P. L. 61, under a decision of 
this court in Dunlap vs. Chipps, 12 Dist* Rep. 147, we 
could allow the appellant to cure the defect in his appeal 
complained of in the first reason for striking from the 
record this appeal. The opinion in Dunlap vs. Chipps, 
McHvaine, P. J., seems to us to contain the common sense 
and justice that should be applied to these questions 
raised to imperfect transcripts of appeal, when we con- 
sider they are made up by those not learned in the law 
and often by the appellants themselves in ignorance of 
the requirements. The lower courts have almost univers- 
ally refused to strike the transcript from the record, and 
in cases where the justice is evidently responsible for the 
irregularity in taking the appeal, and not the appellant, 
the proper practice is to grant a rule, not to strike off the 
appeal, but to show cause why the appellant should not 
perfect his appeal, or, in default thereof, why the same 
should not be stricken from the record under the equit- 
able powers of the court. But the case of Dunlap vs. 
Chipps supra, which we should like to follow here, op well 
as the decisions of the courts cited by the defendant's 
counsel in this case, were rendered prior to the passage of 
the act of March 25, 1903, P. L. 61, and which was 
evidently passed by the legislature in express terms, and 
language mandatory upon the courts to strike from the 
records transcripts of appeals on motion, in all cases 
where its provisions are not literally complied with. The 
act is as follows: **That from and after the first day of 
July, one thousand nine hundred and three, no appeal 
shall be allowed from the judgment of a justice of the 
peace or alderman unless the appellant, or his attorney or 
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agent, at the time of taking said appeal, shall make 
affidavit in writing; that the appeal is not for delay, but 
because he verily believes that injustice has been done.'' 
There are no decisions of the appellate courts on this act, 
but in Musser t;^. Dout, 29 Pa. C. C. B. 41, Biddle, P. J., 
alUowed the affidavit required by this act to stand which 
the appellant had filed at the time he filed his appeal in 
the common pleas, which should have been filed with the 
justice at the time the appeal was taken for the reason it 
was a case arising before the justice a few months after 
the passage of tMs act, and the appellant had required 
affidavit on file at the time the motion to strike off was 
made, on the ground that it was not made ^ ' at the time of 
taking said appeal. ' ' 

From the decisions of the lower courts we have been 
able to find construing this act, which are few in number, 
we find them adhering to it in strictness : Searle, P. J., in 
Brown vs. Chandler, 3 Justice Reporter, 9, and Walling, 
P. J., in McCrea t;^. Pittsburgh, Bessemer and Lake Erie 
Railroad Co., 2 Justice Reporter, 115, holding that the act 
of 1903 amends the act of 1897, and in express terms 
requires that after July 1, 1903, the affidavit shall be 
niade in writing, and that no appeal shall be allowed 
unless this is done. This language is plain and its mean- 
ing clear, and courts have no power to allow an appeal 
from a justice, unless the prerequisites determined by the 
law-making power have been complied with. The very 
object of the act of 1903 was to change the practice, and 
to require such affidavit to be made in writing before the 
justice who tried the case, in order that written evidence 
might be preserved that the appeal was not taken for 
delay, and in order to take away from the courts the 
power to allow these defective appeals to be perfected 
nunc pro tunc by the application of equitable principles. 

Li Harris 1;^. Mercer, 202 Pa. 313, Justice Mestrezat, 
in delivering the opinion of the Supreme Court, says: '^In 
all cases in the courts where the authority to proceed is 
conferred by statute, and where the manner of obtaining 
jurisdiction is prescribed by statute, the mode of proceed- 
ing will be mandatory, and must be strictly complied 
with, or the proceeding will be utterly void. 

'^When a statute fixes the time within which an act 
must be done, the courts have no power to enlarge it, 
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although it relates to a mere question of practice/' 

And now Feb. — , 1905, the rule to show cause why 
the appeal in the above case should not be stricken off is 
made absolute, at the costs of the defendant. 



In Re Condemnatiok of Land of Henry Kuntz. 

Condemnaium of Land far School Purposes. Ad of April 9, 1S67, P, 
L. 5/. Regukniiy of Proceedings, 

Whti* a petition for Uie appointment of viewen for the fixins of damagea for 
lands condemned for school pnrpoaea is signed Board of Directors of the School 
District by its secretary and president, in the absence of proof to the contrary, it is 
a ittfficient indication that corporate action had been taken by the school board. 
The ** opinion" of the school board could only be expressed by corporate action. 

In the Court of Common Pleas of Lehigh County. In 
the matter of the condemnation of land of Henry Kuntz 
by the Slatington School District. No. 20 April Term, 
1905. Exceptions to report of viewers. Exceptions dis- 
missed. 

Frank Jacobs for School Board. \ 

Erdman and Diefenderfer for Exceptants. 

Trexler, P. J., June 5, 1905. There are four excep- 
tions filed to the proceedings but all can be considered 
under the particular exception that the proceedings do 
not show the necessary successive steps entitling the 
school district to take the said land. 

The act of April 9th, 1867, P. L. 51 provides: 
•* Whenever the board of directors or controllers of 
any school district in this commonwealth, shall be unable 
to procure such eligible sites, for the erection of school 
houses thereon, as they may deem expedient, by agree- 
ment with the owner or owners of the land, it shall and 
may be lawful for the board of directors, in behalf of the 
district, to enter upon and occupy sufficient ground for 
the purpose, which they shall designate, and mark off, 
not exceeding, in any case, one acre, and to use and 
occupy the same for the purpose of erecting thereon a 
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school house, with its necessary or convenient appurten- 
ances; and for all damage done and suffered, or which 
shall accrue to the owner or owners of such land, by 
reason of the taking of the same, for the purposes afore- 
said, the funds of the district, which may be raised by 
taxation, shall be pledged and deemed as security; and it 
shall and may be lawful for the court of common pleas of 
the proper county, on application thereto, by petition, 
either by the said school district, through the president 
and secretary of the board of directors, or by the owner 
or owners of said land, or any one of them, in behalf of 
all, to appoint a jury of viewers, ' ' etc. 

The petition in this case sets forth that in the opinion 
of the said school board the acquisition of the land in 
question is necessary for the accommodation of the 
public; that they are unable to procure the land by agree- 
ment with the owner and is signed by the Board of 
Directors of the School District of the Borough of Slat- 
ington by its secretary and president as required by the 
act. 

The exceptant claims that the corporate action taken 
by the board should have been set forth in the petition. 

No depositions have been taken to show the absence 
of the proper corporate action. 

To my mind, the fact that the president and secretary 
have signed the name of the school district together with 
their own signatures and the designation of their official 
character, respectively, would sufficiently indicate that 
corporate action had been taken by the school board. 

The ** Opinion '* of said school board could only be 
expressed by corporate action. 

I think the petition sufficiently gives every fact 
which is requisite in order to give the court jurisdiction 
in the appointment of viewers and the proceedings snbse- 
quent thereto. 

Now June 5, 1905, exceptions are dismissed. 
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OCHS vs. KrAMBR BT. Al«. 

Contraci— Bond—Forfeiture of Bond— Work to be done ioSoHtfacHom 
of Owner, 

Where a contract for the erection of a heating apparatoa prorides for (he mak- 
ing of certain testa, and a bond for the faitfafnl performance of the work referi to 
the written contract and contains a dense that the work is to be done to the satisfac- 
tion of the owner. Held: That the fact that the plant had to be satisfactory to the 
owner oonld not be taken in the absolute sense bet that it had to be considered in 
nlation to the contract and schedule. 

In the Court of Common Pleas of Lehigh County. M. 
T. J. Ochs vs. Chas. H. Kramer and W. BL Kramer. No. 
22 September Term, 1903. Assumpsit on bond. Verdict 
for plaintiff for $59.49. Motion by plaintiff for new trial. 
Motion overruled. 

The principal reason assigned for a new trial was: 
The Court erred in not instructing the jury that if the 
heating plant was not satisfactofy to the plaintiff, then 
the condition of the bond was forfeited and recovery 
could be had thereon for the amount of the damages 
proved. 

Erdman and Diefenderfer for plaintiff. 
Lewis and Schantz for defendants. 

Trexler, P. J., June 5, 1905. This action was brought 
to recover the amount of a bond, being the sum of twelve 
hundred dollars, a breach of the condition of said bond 
being alleged. 

The bond was given by the defendant to the plaintiff 
and the condition of it was that the obligor should pro- 
vide a good and perfect heating plant, guaranteeing the 
proper and satisfactory working of said plant and to the 
satisfaction of M. T. J. Ochs, the obligee. It makes 
specific reference to the contract and specifications and 
schedule. 

At the trial of the case, counsel assumed, and the 
court also held, that the bond must be considered in con- 
nection with the contract. 

I held that the fact that the plant had to be satisfac- 
tory to the owner could not be taken in the absolute sense 
but that it had to be considered in relation to the contract 
and schedule. 
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If the bond had made no reference to the contract 
then satisfaction of the owner woul4 have been the ulti- 
mate test but the contract provides for a test and for 
other matters which would be inconsistent with the idea 
that the mere satisfaction of the owner was what was 
intended. 

Jn t^e articles of agreement the contractor agreed to 
heat the house according to the schedule which contained 
the temperature required in each room. It provides for 
the testing, at the option of the owner. If, after the test- 
ing is made, the hquse is not heated in accordance with 
the wntract and proves unsatisfactory to the owner, he 
must give notice thereof to the contractor who thereafter 
has a chance to remedy it and put it in proper oondition 
for the owner, within five days and on failure on the part 
of the contraclor to do' 90, the owner has the right of con- 
demning th0 heating plant. 

The specifications contain a number of matters which 
are apparently inconsistent with what is set forth in the 
contract. 

It provides that the capability of the plant must be 
tested with the proper quality and size of fuel. It pro- 
vides for the acceptance of the plant if the specifications 
have been complied with. It provides for the payment 
of extra prices for labor and materials not included in 
the plans. In fact the whole matter of the erection of the 
plant was in a mixed-up condition and the verdict was 
somewhat in the nature of a compromise between the 
conflicting claims of the parties. 

The case involved a large amount of detail and the 
jury could, under the evidence submitted, find that the 
plaintiff did not fix the liability on the contractor in the 
manner set forth in the agreement. 

Whilst the verdict for the plaintiff should perhaps 
have been for a larger amount, I do not think it was 
against the evidence. 

Now June '6th, 1905, motion for a new trial is. over- 
ruled: 
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Bdward«^0x. Krou Purniturb Co. 

Appointmeni of Receiver, for Insolvent Partnership Association^Wind* 
ing up by Thrit Liquidating 1>ustees^Hypoihecaium of Individual Asuts 
fiir DebUof Partnership Assoctalion, ^ ^ 

A Court of. Equity has power to appoint a reedTer for an insolTent partnership 
asflociatioTi created under the Act of June 2, 1874. 

Section 2 of the Act of May 10, 1889, which provides that die affairs of a part- 
nerdiip association shall be settled and its assets distritrated'by three liquidating 
trustees elected by the membea of the association, does not apply where flie aasoda* 
tton is iasolvent. 

One who has hypothecated his assets for debts of a pactnership association {^en- 
titled to equitable relief. 

* * 

In the Court of Common Pleas of LeMgh Connty, 
sitting, in equity. Between Charles H. Edwards, Sr., 
Plaintiff, and The KroU Furniture Company, Limited, 
Defendant. No. 2, April Term, 1905. Bill in Equity for 
Receiver. Appointment of interlocutory receiver. 
Denmrrer to bill. Demurrer overruled. Answer and 
replication. Decree making appointment of receiver 
permanent. 

Marcus S. Hottenstein, Solicitor for Plaintiff. 
Harry O. Stiles and Harry A. Cyphers, Solicitors for 
Defendant. 

Opinion of Court upon demurrer. 

Trexler, P. J., April 24, 1905. The defendant is a 
limited partnership association created under the Act of 
second day of June, 1874, P. L. 271; the stock thereof 
being owned, with the exception of a few shares, by John 
W. ^pp and the plaintiff, Sepp having four hundred and 
sixty-two shares and the plaintiff three hundred and 
seventy ^i'ght shares. The association owns real estate 
upon which there is a mortgage of twenty thousand 
dollars. 

The plaintiff has made himself responsible for debts 
of the association and has placed as collateral security for 
the same all his real estate and also certain life insurance 
policies. 

The bill alleges that the company is mismanaged eb^ 
is insolvent; that a number of judgments have bei^ 
recovered against It; that the building, including all the 
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fixtures, was destroyed by fire and praying that a 
receiver be appointed, the assets converted and tiie affairs 
of the company wound up. 

The defendant demurs to the bill, alleging want of 
jurisdiction, the principal reason for such demurrer being 
that under the Act of second day of June, 1874, supra, a 
certain method is provided for the winding up of tiie 
affairs of such an association and that that remedy and 
method is exclusive. ^^When such partnership' association 
shall be dissolved by the voluntary action thereof" then 
the method of distribution provided in the act must be 
followed. 

See Tyndall vs. Park, 154 Pa., 36; Hillbom vs. The 
Publishing Co., 12 W. N. C. 548. 

But where there is an allegation of fraud and mis- 
conduct and insolvency there it would seem that the 
Court of Equity has jurisdiction. Tyndall t;^. Park, 
supra. 

For the purposes of the demurrer we must consider 
the averments in the plaintiff's bill as true. It might be, 
if the defense were heard, a different state of facts would 
be presented. 

The plaintiff comes into court not for the purpose of 
gaining control of the asociation of which he holds a min- 
ority of the stock but as one interested in the preserva- 
ion and proper distribution of its assets by reason of his 
having loaned his credit to the association and having 
hypothecated his assets for its benefit He is in the 
position of one who is a creditor of the association to a 
large amount. Whilst he may not be a creditor in the 
absolute sense of the word, his equities are in all respects 
the same as if he were. 

It was stated at the argument that the Second 
National Bank, a creditor of the concern, would join in 
the bill if an amendment were allowed. I do not, however, 
think that that is necessary. I think the plaintiff has a 
standing in the court to present the bill- 
Now, April 24, 1905, the demurrer is overruled and 
the defendant shall be required to answer the bill within 
ten days or in default the bill shall be taken against him 
pro confesso. 

Opinion of Court upon answer and replication. ^^^ 
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The only question in this case is, has the Court of 
Elquity power to appoint a receiver for an insolvent limited 
partnership created under the Act of the second day of 
June, 1874, or must the liquidation of the affairs of the 
corporation be effected by the methods set forth in the 
act, that is by the appointment of three trustees. 

In the case before us there is no doubt as- to the 
insolvtticy of the defendant partnership. 

^^But the act makes no provision for involuntary dis- 
solution on complaint of a member, not a majority in num- 
ber and value, who may allege fraud or mismanagement on 
the part of a majority in number and value; nor for a 
dissolution by insolvency. In such cases, on due proof, a 
court of equity would entertain jurisdiction by bill, wind 
up and distribute the assets of the association among 
creditors and members." Tindel t;^. Park, 154 Pa. 36. 

I have heretofore discussed this matter in the appli- 
cation for a temporary receiver and I will not repeat what 
I then said. 

Numerous requests for findings of law and fact have 
been submitted. The important fact found is the insolv- 
ency of the defendant, and that fact being admitted, the 
other findings are of no importance. 

One of the requests for the findings of fact submitted 
was that Mr. Sepp mismanaged the business of the 
defendant. I refused the point. I am doubtful as to 
whether Mr. Sepp can be charged with mismanagement. 

The truth of the matter is that capital was lacking 
for the successful prosecution of the business and that Mr. 
Sepp neglected to provide the funds for the payment of 
coupons on the mortgage when due and also for the 
proper insurance of the assets of the partnership, but the 
money not being present to pay these items, the fact 
should not be found that he necessarily mismanaged the 
affairs. As stated before, the decision of this question is 
found in the fact that the business was a losing one and 
that no good could be accomplished by its continuance. 
The defendant being insolvent the court of equity has 
jurisdiction to decree its dissolution and the conversion 
of its assets for the paymait of its debts. 
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Crii«ly vs, MacDomald. 

Cantrad^A^reemtnt to Deliver Bonds— Meature of Damages. 

Wliere pftyment is prorided for in money or goods, upon failvre to receiTe the 
specific articles the payee may treat the promise as an absolute promise for the pay- 
ment of money. If the articles are not worth the amofiat claimed, it is a matter of 
defense. 

In the Court of Common Pleas of Lehigh County. 
Mary C. Crilly vs. William McDonald. No. 26 October 
Term, 1904. Assumpsit. Verdict for Plaintiff. Motion 
for a new trial. Motion for a new trial overruled. 

Frank Jacobs for Plaintiff. 

Erdman and Diefederfer for Defendant*. 

Trexler, P. J., July 3, 1905. The plaintiff '« statement 
shows that this was a claim for three thousand dollars, 
founded upon the following paper: 

'* $3000.00 in bonds. 

AUentown, Pa., July 19th, 1904. 

On September 20th, after date, I promise to pay to 
the order of Mary C. Crilly, $3000 in bonds of the Philar 
delphia and Lehigh Valley Traction Company, Nos. 833- 
834-786, of $1000.00 each, at her residence. No. 504 Bidge 
avenue, AUentown, Pa., and have delivered with this 
note as collateral security, one note for $450.00, payable 
October 14th, 1904, made October 14th, 1903, by Neff, 
Chattoe & Co., Inc., by W. H. Neff, Treasurer, and endors* 
ed on the back by Chas. H. Seem and William MacDon- 
ald, also 29 shares of Neff, Chattoe & Co., Ino., being 
certificates Nos. 6, 7, 10, 11. 
Witness: 
Grace Mulligan. (Signed) Wm. MacDonald.*' 

To this statement defendant demurred, alleging that 
this suit should not have been brought for three, thous- 
and dollars but should be for the damages sustained by 
the plaintiff in not turning over the bonds at the date 
fixed in the paper and that the bonds were not worth par. 
The jury found for the plaintiff for the value of the bonds. 
The only question before the court is as to; whether the 
over-ruling of the demurrer was proper. 

It has been held that where payment is provided for 
in property or goods that upon failure to receive the 
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specific articles the payee may treat the promise as an 
absolute promise for the payment of money. 

See P. & L. Dig., Title— Contract, Vol. 3, Page 4421. 

The presumption is that the bonds are wortii three 
thousand dollars — that they are the equivalent of that 
sum, . 

If they are not, that would be a matter of defense. 

A statement is sufficient which sets forth the circum- 
stances under which the claim arises and states explicitly 
the amount demanded. Jones vs. Gordon, 124 P. S. 263; 
Aggue vs. P. & P. B. B. Co., 3 D. R. 96; Smith, Kline & 
French Co. vs. Smith, 166 Pa. 563; Blanchard t;^. Hunter, 
7 a C. 552. 

Now, July 3rd, 1905, the motion for a new trial is 
overruled. » 



Laubach vs. Grim. 

Contract-^Dealing in Stocks-^Liability of Broker, 

A itock broker may digest bimidf of personal liability and merely act as tiie 
agent for the purchaser or die intermediary through which die transactions are ef- 
lecieci. 

In the Court of Common Pleas of Lehigh County. 
Frank M. Lauhach vs. A. S. Grim. No. 64 January Term, 
1905. Appeal from alderman. Compulsory non-suit. 
Motion to take off non-suit. Motion overruled. 

Erdman and Diefenderfer for Plaintiff. 
Dewalt for Defendant. 

} Trexler^ P. J.^^ July 3, 1905. The testimony in the 
case has not been transcribed but from my recollection of 
it it appears to me that the court was right in holding 
that the defendant was not personally liable to the 
.plaintiff for the loss in the stocks which were bought and 
sold. 

The receipts given and all the papers indicate that 
.the transaction was one in which Grim divested himself 
of liability and was merely the agent for Laubach or 
rather the intermediary through which the transactions 
were effected. 
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It is true that in some cases no receipts were given 
but that only arose when there was an open balance upon 
the books of Grim and there was nothing in the case to 
show that any of the transactions differed from the 
course of dealing fixed by the documents in the case. 

Now July 3rdy 1905, the motion to take off non-suit 
is overruled. 



MOH^ vs. SCHKKBR BT. At. 

Mortgages-- Recording^Misdescripii4m'^EssenHals of Index^Locoi 
Act of March 7, /^/j, P, L, 222^Acts of March /^, 1B7S ^- ^*3' ^^^ ^^y 
J, /87S, P. L. 43. 

Where flie only miadeicripdoii in « aortgefe it tbe name of flie TowmaUp ia 
wbich the property if located and tbe remainder of the deecrtpdon liaa a reference lo 
filed monvmenta and bonndariet and tlie reference to the deed conipe^f the prop- 
erty ia correctly given, the deecription of the property mvat be taken aa a whole and 
there ia no anch error aa will fail to giTe to avbaeqaent pnrchaaera notice of the 
eziatenoe of the mortgage. 

The local act of March 7 1873, P. L. 222, which proridea diet the Recorder of 
Deeda of Lehigh Connty ahall note on the margin of the grantort index of aaoi^gea 
recorded, a brief extract of the dataa of execvtion and entry, of the real debtaecnred, 
when the aame becomea due, where the mortgaged premiaea are located and die ad- 
joining ownera ia anpplied by the Acta of March 18, 1875, P. L. 32 and May 3, 
1878, P. L. 43. 

The preaent mediod of indexing mortgagee in the Connty ol Lehigh, via : giv- 
ing the name of the mortgagor, die name of the m o rtg a gee, the date of catiy and 
the Tolttmc and page of the record ia anlficient. 

In the Court of Common Pleas of Lehigh Connty. 
Franklin J. Mohr now to the use of Thomas A. Seherer i;^. 
Thomas A. Seherer and William H. Seherer, heirs and 
devisees of Henry Seherer, mortgagor, now deceased, 
with notice to Frank S. Jones and Cjrus D. Jones, terra 
tenants. No. 31 April Term, 1905. Sci. Fa. snr mortgage. 
Affidavit of defence filed on hehalf of Frank S. Jones and 
Cyrus D. Jones. Jury trial. Verdict for plaintiff. 
Motion for a new trial. Motion for a new trial overmled. 

Erdman and Dief enderfer for plaintiff. 
Calvin E. Amer for Frank S. Jones and Cyras D. 
Jones and A. N. Ulrich for William H. Seherer. 

Trexler, P. J., July 3, 1905. Only two of the reasons 
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alleged for a new trial need be noticed, to wit: The fourth 
and fifth. 

The fourth reason is as follows : 

**The Court erred in not directing a verdict for the 
terre tenant defendants on the ground that, as the prop- 
erty described in the mortgage in suit was described as 
being situate in South Whitehall Township, when in fact 
the property is situate in Whitehall Township and 
the deei to the terre tenants describes the property as 
being situate in said Whitehall Township, the record of 
the mortgage in suit was no notice to the terre tenants of 
the lien of said mortgage on the property now held by 
them in Whitehall Township. * ' 

Joshua Miller conveyed to Henry Scherer by two 
deeds, dated respectively, April 5, 1865, and March 29, 
1858, recorded respectively in Deed Book Vol. 31, pages 
501 and 502, certain lots situate in what was then South 
Whitehall Township. 

Whitehall Township was erected October 31, 1867, 
out of portions of North Whitehall and South Whitehall. 
The property conveyed by the above referred to deeds at 
the division became a portion of Whitehall Township 
thereafter. 

Henry Scherer, owner of said lots, by mortgage dated 
April 3, 1895, mortgaged the same to Rev. Franklin J. 
Mohr and the description contained in said mortgage is 
identical with the description contained in the above 
referrred to deeds. The mortgage contained recitals of 
the deeds above referred to; in each case stating ^^It 
being the same premises, ' ' etc. 

In the mortgage as in the deeds, the properties are 
described as situated in the Township of South White- 
hall. The mortgage being given after the erection of the 
Township of Whitehall, the description as to the town- 
ship is incorrect. 

The property was sold under fi, fa. and purchased by 
judgment creditors. The present suit is a scire facias 
upon the mortfi^age, and the contention of the terre ten- 
ants is that the mortgage does not bind tHe premises 
purchased by them. 

The terre tenants rely principally upon the case of 
Wentz^s Appeal, 10 W. N. C. 284. 

In that case there was a mis-description of the prop- 



erty and the nuB-desoripiioii of the property was of radi 
a character as to render the contents of the deed inappli* 
cahle to the premises upon which it was intended hy the 
parties to take effect as a lien. The defect was of snch a 
nature that it exolnded the possibility of applying tiie 
description of the ground covered by the mortgage to the 
ground sold by the sheriff. 

In the case before us» the only mistake is the location 
— South Whitehall Township instead of Whitehall Town- 
ship. The description of the mortgage is of a lot desig- 
nated in a plan or plot of a town lately laid out by Joshua 
Miller, Lot No. ll, fronting on a 57-foot street about to be 
opened, refers to a public road leading along the River 
Lebi^h^ and, as stated before, recites that it is the same 
premises, etc. 

The description of the premises must be taken as a 
whole. Frick m Fiscus, 164 Pa. 628. 

Was there sufficient notice to the judgment creditors 
of the existence of this mortgage? Taken as a whole it 
inevitably points the inquirer to the preceding deed which 
is in part recited. 

The fact that the name of the township was changed 
in the time intervening between the giving of the deed 
and the giving of the mortgage appears «f record and the 
record is notice to the world. Whilst the name of the 
township may have been misleading, the very instrument 
that misleads gives us also the means of ascktaining the 
the correct status of affairs. 

Coupled with this are the distinct descriptions by 
metes and bounds and the reference to permanmit and 
obvious objects of description such as the Biver Lehigh 
and the number of the lot with refer«QK*e to the plot, of a 
town. 

I can see no merit in the fourth reason alleged by the 
terre tenants. 

The other reason is, ^^The record of the mortgage in 
suit not having been indexed according to law, it gave no 
notice to the terre tenants of a lien. ' ' 

The Act of 7th of March, 1873, P. L. 222, provides: 
That the Recorder of Deeds of the County of Lehigh shall 
note on the margin of the grantor's index of mortgages 
recorded, a brief abstract of the dates of execution and 
of entry, of the real debt secured, when the same becomes 
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due^ of the dty, borongh or township where the mort- 
f^ed premises are located, the contents thereof, and the 
street of one or more of the adjoining lands whereon snch 
pireniises abnt (in all casses using tne figures where the 
same are practicable). 

This act has never been oomplied with by the 
Beoorder of Lehigh County and in the case before us u6 
such abstract is noted on the margin of the grantors 
index. 

The Act of the 18th day of March^ 1875, P. L. 32^ 
provides: 

That in addition to the indexes which the recorder of 
deeds in each county is required to keep, he shall also 
prepare and keep two general indexes, one direct and the 
other adsectum, of all mortgages recorded in his office: 
Provided however, that in any county where such indexes 
have been prepared or in use, or where any special law 
relating to any of said indexes is now in force they shall 
be adopted and kept as if made in pursuance to this act. 

Section third provides: That the entry of recorded 
deeds and mortgages in said indexes shall be notice to all 
persons of the recording of the same 

By the act of the third of May, 1878, P. L. 43, the 
courts of common pleas of the several counties of this 
commonwealth are empowered to change and alter the 
mode of preparing and keeping the indexes in the office. 

In pursuance to said act the Court of Common 
Pleas of Lehigh County no doubt with a full knowledge 
of said prior acts provided ^'that the indexes in the 
recorder's office shall be kept in the same manner as those 
now in use in relation to the judgments in the Court of 
Common Pleas of Lehigh County. ' ' 

The mortgage in question as all other mortgages in 
said county was entered by giving the date of entry, the 
name of the mortgagor, the name of the mortgagee and 
the volume and page of the record. 

It is claimed by the terre tenants that this method of 
indexing was not in compliance with the laws and that 
the mortgage was not duly indexed and therefore not 
constructive notice to third parties. 

I incline to the view that the local act of 1873, P« L* 
222, has been supplied by subsiequent legislation, the pro- 
viso of the first section of the act of 1875, P. L. 32, con- 
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templated reducing the local systems of indexing to a 
uniformity and the Act of 1878, supra, further provides 
for a change of the mode by the court. 

The matters contained in the indexes under whidi 
the present mortgage was entered were sufficient to put 
the party upon huf notice and were in conformity to law. 
I would hesitate before declaring that the local Act of 
1878, supra, must be strictly complied with, and that an 
omission of any of the subject matters to be referred to 
in the margin of the grantors index would destroy or 
impair the priority and lien of such mortgages as to sub- 
sequent purchasers or judgment creditors. 

There is not to-day a single mortage in Lehigh 
County which is properly indexed if the view of the terre 
tenants is correct. 

Apart from these considerations, I believe, as stated 
above, that the Act of 1873, P. L. 222, has been supplied 
and is no longer in force. 

July 3, 1905. Motion for a new trial overruled. 



COMMONWEAtTH VS. REILtY. 

Criminal libel— New trial—Evidence — PfohahU came School diredor 
— Stockholder in company furnishing material to contractor-^fVivilege — 
Malice — Drawing of Jury— Improperly influencing jurors. 

In libel it is not only the truth or falsity of the char{|;es which is at issue, bnt al- 
to the belief of the defendant that he had reasonable grounds of suspicion, support- 
e 1 by circumstances Sufficient to warrant a cautious man in thinking that the charges 
m ide by him were true at the time of publication. 

To gite immunity to a libelous publication on the ground of privilege, the<* 
must be neither malice nor neg^igenoe in making it. It must be made on a proper 
OQcision from a proper motive, in a proper manner and upon probable cause for be- 
lief in its truth. 

Malice in the legal sen^e may be implied from the style and tone of the article 
in which false and defamatory matter is published, though the person making the 
publication may not be mored by express or actual malice. 

In a suit for libel the natural and logical order of proof is for defendant to show 
the information on which he relied for probable cause, and for the plaintiff then to 
meet it in rebutal. 

Inn suit for libel, evidence to show probable cause must be if not the best eri- 
dence, at least not rumors or mere hearsay nor statements received at second or third 



COMMONWBAI^TU W. REILLY. 245 

hand, and where the informatipn wis reoeiTed tt second hand the defendant cannot 
to show probable canse enamine a witness as to £acts which the witness had not 
communicate^ to the defendant and with which the prosecutor was not connected. 

In snch snit evidence is not admissible as to matters not charged in the indict- 
ment or pnt at issne by the pleadings. 

A rerdict will not be set aside and a new trial granted on the gronnd that the 
names of the jnrors were exposed oii the slips of pap>er when the jury was diawn 
and the court disregarded the defendant's protest, where the defendant's allegations 
to this effect are uncorroborated and no exception appears on the record embodying 
such protest, and the court of its own knowledge knows that no such protest was 
made. 

On a rule for a new trial, the matter resting within the discretion of the court, 
the court is bound to consider not only the testimony taken under the rule, but also 
the personal knowledge of the trial judge concerning the incidents which transpired 
before him upon the trial. 

While a school director cannot, directly or indirectly, be interested in contracts 
made by the school board, the contractor is not debarred from purchasing his mate- 
rials from a company in which a school director happens to hold shares of stock, 
and such stodcholder is not criminally responsible even though the material pur- 
chased is used upon the school work. 

Anyone who outside of the trial speaks to a juror with the intention of ipfluenc- 
ing him in his condact as a juror, should be held for proper punishment, bnt snch 
influence will not be presumed from the mere f jct of a juror having been in the com- 
pany of some one who might be interested in the verdict. 

In the Court of Quarter Sessions of Lancaster 
County. Commonwealth vs, Edward D. Eeilly. No. 13. 
April Sessions, 1905. 

Indictment for libel. Verdict of guilty. 

Rule for new trial. Rule discharged. 

B. F. Davis and John N. Hetrick, for defendant and 
rule. 

John E. Malone, W. T. Brown and J. W. Brown, 
District Attorney, contra. 

July 8, 1905. Opinion by Landis, P. J. 

On the night of March 2, 1905, at a meeting of the 
School Board of the city of Lancaster, the consideration 
of a certain bill for moneys claimed by George Gesell to be 
due on the contract for the erection of the Stevens High 
School building came before the board for action. The 
defendant opposed the motion to pay it, and read a por- 
tion of the paper which is the basis of the indictment in 
this case. Beinj? called to order, he was declared out of 
order by the chair, and, on appeal taken from this ruling. 



2^6 Commonwealth vs Rbilly. 

the deciBion of the chair was suBtained by the board. The 
defendant then attempted to present the paper as a 
minority report of the Finance Committee, althou^ no 
report of that committee had been presented to the board, 
as the members of the same were unable to agree. How- 
ever, notwithstanding the ruling of the chair, he, amid 
great excitement, continued to read his paper, when the 
meeting, in confusion, adjourned. He then gave type- 
written copies of his article to the reporters of the 
Morning News, of the Intelligencer, of the New Era, and 
of the Examiner, and the same, or portions thereof, were 
published in the issues of these papers respectively on the 
ensuing day. He admits that he prepared the copies in 
advance and dictated them to his stenographer, and that 
he did it in order that he might furnish them to the news- 
papers, if asked for. The article, which consisted of 
thirteen distinct paragraphs, with some sub-heads, is set 
forth at length in the indictment, and has been found by 
the jury to be a libel upon the prosecutor. The defendant 
while claiming that he had no malice against the prosecu- 
tor in making the publications, admitted in his testimony 
(see pages 232 and 233) that, previous to the meeting of 
the school board, he had a conversation with Mr. Heinitsh, 
and that he had told that gentleman that Mr. Griest was a 
thief and a grafter and he could prove it; and that, the 
day before the meeting of the board, he told Mr. Carter 
(who was a member of the school board) what he was 
going to do in the board. He pIso testified that he might 
have said to Mr. Carter — ^he did not know whether he did 
or not — that, *' after to-morrow night,'' he ** would put 
Griest in such a position that he would never nominate a 
candidate again." 

The numerous reasons filed preclude their separate 
examination, and, for more convenient review, we have, 
therefore, determined to group them, as far as practi- 
cable, under distinct heads, and thus consider the points 
raised by the defendant. While much feeling and 
prejudice have been introduced into the case, our sole 
inquiry must be, whether the defendant has received a 
trial in accordance with the law; for, with regard to the 
effect of his conviction upon his personal or political 
fortunes, we cannot be concerned. 

And first in order naturally arises the objection set 
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forth in the first and second reasons, relating to the draw- 
ing of the jnry foy the clerk. It has been asserted in the 
reasons, and testified to by the defendant, that this officer 
in the performance of his duty, exposed the names drawn 
from the jury box, and that the Court not only did not 
compel him to conceal them, font, on the conrary, disre- 
garded the defendant 's protest. If these assertions were 
true, and the defendant was injured thereby, it was a 
wrong which should be remedied, and to this point, there- 
fore, we now direct our attention. 

It must be remembered that this application is made 
to the discretion of the Court, as the granting of new 
trials, unless that discretion be abused, is not of course. 
Because of this we feel bound to consider not only the 
testimony taken under this rule, but also the personal 
knowledge of the trial judge concerning the incidents 
which transpired before him upon the trial, and of which 
he naturally has full knowledge. It would be a singular 
situation if he were obliged to overlook what was obvious 
to his senses of sight and hearing and be governed solely 
by testimony which, perhaps wilfully or erroneously, 
contained untrue facts. 

When the case was attached there were in the court- 
room several hundred spectators, numerous members of 
the bar, the reporters of all the daily newspapers of the 
city, a large number of jurymen, and also the counsel for 
the parties, four of whom represented the defendant. 
Charles G. Strickler was the acting clerk, and, for con- 
venience. W. L. Simon, reporter of the Morning News, 
assisted him by writing? down the names of the jurors 
called. The box containing the names had been in uro all 
week, and was at this time brought from court-room No. 1 
and placed conspicuously upon the clerk's desk in court- 
room No. 2 in the ordinary wav. When the first name was 
about being drawn from it, Mr. B. F. Davis, one of the 
defendant's counsel, with the defendant, came before the 
judge's bench and requested that the box be so placed 
that the selection of the names could be seen. The trial 
judere thereupon said that he would not impugn the 
motives of the clerk nntil it was shown that he was guiltv 
of some wroncr, and then he would at once severely punish 
him for it. This was all that tran<?T)ired; the drawing was 
proceeded with, the defendant taking a seat within a foot 
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of the box, between the clerk and the court stenographer, 
and remaining there until the whole jury was selected. 
Not another objection was made to the Court nor in its 
presence by him nor by any one else in his behalf; and 
when he alleges that he protested to the Court that the 
jurors were being improperly drawn, he simply says that 
which has no foundation in fact. He is corroborated in 
his statements by no one, for even Mr. Davis says his 
recollection is not distinct as to whether or not he called 
the attention of the Court to the exposure of the names at 
the time, and he admits tha he ''had no knowledge of any- 
thing improper^' in the drawing. In a case contested with 
so much vigor, and in a matter as important as this to his 
cause which must have occurred, if at all, in the presence 
of numerous spectators and of all the representatives of 
the journals who reported the trial, it is strange that no 
one of these was produced by him in corroboration of his 
charge, but that he alone maintains it. Under the circum- 
stances the absence of such testimony is worthy of note, 
for that which he asserts must have happened in a 
crowded court-room, and no one but himself seems to have 
been a witness to it. Then, too, it is singular that no 
exception was requested ,al though every other ruling of 
the Court during the whole of the trial was made the 
subject of one. The jury was drawn in the usual way and 
with the same fairness that attends the drawing of juries 
in all cases in our court. The original objection arose 
purely from unfounded and unfair suspicion, which we 
did not feel justified, without proof, in countenancing. In 
attempting thus to throw doubt upon the integrity of the 
trial and to oast suspicion upon the honesty of a sworn 
official there should be at least some supporting oaths. A 
verdict ought not to be set aside upon such uncertain and 
flimsy grounds. 

The contract for the construction of the high school 
building, which was duly executed on May 2l8t, 1903, was 
awarded to George Gesell, for the sum of $164,497.00, the 
next lowest competitive bidders being Burger & Hook, 
whose bid was $182,350.00. On July 29, 1903, Gesell 
entered into two sub-contracts with the Lancaster Cut 
Stone Company, whereby that company was to furnish 
him with the cut stone work and the terra cotta work for 
said building. Several years before this, W. T. Killinger 
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was carrying on the cnt stone business in the City of Lan- 
caster, and| becoming embarrassed, he was adjudged a 
bankrupt. The prosecutor, Mr. Griest, was liable, in- 
dividually and in connection with others, on Killinger's 
account, to the amount of $2,600, and was also on a 
replevin bond of $1,200. Some of Mr. Killinger's friends 
suggested that the business could be saved for him, if 
properly handled, and, thereupon, a company was formed, 
and $12,000 was borrowed on a note endorsed by the 
prosecutor and some other persons, which was discounted 
by the Union Trust Company. The prosecutor was never 
a director of the Lancaster Cut Stone Company, and the 
whole thing seems to have been managed by W. T. Brown, 
Esq., and Charles B. Kline, Esq., Mr. Kline holding the 
stock for the benefit of the parties in interest. By agree- 
ment dated June 27, 1902, between the Lancaster Cut 
Stone Company, by G. Groezinger, president, and W. T. 
Killinger, Mr. Killinger was made the manager of the 
concern, and, when the note of $12,000 was paid, all of the 
stock of the company was transferred to him, and no one 
else ever reaped any advantage from the company, except 
to be relieved from liability for his debts. The prosecutor 
was interested as a creditor, and, it appears, held some 
stock in his own name for a few minutes immediately pre- 
ceding the transfer of it to Killinger; and the defendant, 
upon the trial, charged him with having acted illegally 
by reason of this transaction. 

By the 6th reason, assi^rned, it was, therefore, oflFered 
to show, by John H. Hook, the price bid by the Humraels- 
town Brownstone Company for putting in the brownstone 
in this building, and niso the value or price of the work as 
calculated by himself, '*for the purpose of showing the 
diflference between the value of the stone work as bid by 
the Hummelstown Stone Companp, and the value that 
this witness, a competent builder and stone man, fixed 
upon it. ' ' 

In considering questions of libel, we conceive the lav^ 
to be, that it is not only the truth or falsity of the charges 
which is at issue, but also the belief of the defendant that 
he had reasonable grounds of suspicion, supported by 
circumstances sufficient to warrant a cautious man in 
thinkincr that the charges made by him were true at the 
time of the publication. Commonwealth vs. Swallow, 8 
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Sop., 539. Therefore, as was said in Conroy vs. Pitts- 
burgh Times, 139 Pa., 334, ^Hhe natural and logical order 
of proof is for defendant to show the information on 
which he relied for probable cause, and for the plaintiff 
then to meet it in rebuttal/' Upon this ground, the de- 
fendant was permitted to testify as to his knowledge 
derived from any source before the time the publication 
charged in the indictment was made, and, therefore, on 
page 201 of notes of testimony, we ruled that the defend- 
ant could ^ ' give all the information that he had about this 
particular thing;'' and, on page 202, **We will allow him 
to state, as we said, anything that would give him infor- 
mation in regard to what is set forth in this paragraph. 
Anything that sustains that, that shows information upon 
which he based his assertion, he may testify to. • • • 

Everything that he based his judgment on in making 
his statement, he may tell us. It will be for the jury to 
say whether that is correct or not. ' ' But a reading of the 
offer will show that no attempt is made to prove, by Mr. 
Hook, that he communicated any facts to Mr. Eeilly, and, 
consequently, Reilly could not have depeded upon any- 
thing said to him by Hook. On the contrary, Beilly testi- 
fied that his information concerning the stone work did 
not come from Mr. Hook direct. 

On pages 252, 253 and 254, he said : * * I never saw Mr. 
Hook personally; but I got the information from a person 
who got it from Hook. • . . But the information that came 
to me was through Mr. Hook, and the name of the person 
who gave it to me I do not at the present time remember. " 
All that was communicated to Mr. Reilly was permitted 
to be told by him, and the persons making such communi- 
cations might have been allowed to testify in corrobora- 
tion of his story; but Mr. Hook's testimony was far be- 
yond either of these propositions and introduced another 
issue into the case. The Hummelstown Brownstone Com- 
pany never ofTered to do any part of this work for the 
school board. It was a sub contractor and gave estimates 
or bids to bidders, to enable them to put in bids for the 
whole work, as doubtless did many other material men. 
How, then, could what was received by Hook, and on the 
strength of which he bid, affect this controversy, and 
what difference did it make what the witness's calcula- 
tions were as to the value or price of the workt The 
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ostensible charges made by the defendant were, that, by 
an unlawful and corrupt set-up, to which the prosecutor 
was a party, * * the quotation on every article of work and 
material'' that went or would go in the high school build- 
ing '^was so high that it was impossible for any other 
bidder to compete with George Gesell,'' and that Kil- 
linger, denominated as a bankrupt stone contractor, 
made $12,000 on his sub-contract. The Commonwealth 
having produced evidence to show that there was no 
truth in any of these allegations, the defendant, on his 
part, had the right to show that his statement was not 
libelous, or he could show its truth, or he could show 
probable cause for making it as would be an excuse, even 
if it was not true. The offer could not have been for the 
purpose of showing no libel, and, if it was to sustain the 
truth of the accusation, or probable cause, the prosecutor 
should have been connected with the transaction. Other- 
wise, it was dust thrown into the eyes of the jurors solely 
to arouse suspicion, without proof of essential facts. In 
■Commonwealth vs. Swallow, supra, it is said: **It is obvi- 
ous that the probable cause that will warrant belief must 
be found in circumstances of adequate probative force, 
lying within personal knowledge, or information derived 
from sources of such a character as to lead a reasonably 
prudent man to regard it as trustworthy. Mere rumor is 
not sufficient, no is it enoujorh that the matters in question 
have become the subject of general comment, or even of 
widespread belief. . . . Neither are statements received 
at serond or third hand, or from persons having no direct 
knowledsre of the matter. . . . We are far from saying 
that nothing short of the best evidence can afford a 
reasonable ground for belief. On this question, no hard 
and fast line can well be drawn. Yet mere hearsay, in 
whatever guise, however plausible in aspect, broad in 
volume or positive in form, must be pronounced a totally 
inadequate foundation. The repetition and circulation of 
a defamatory charge cannot be recognized as a ground 
for belief in its truth.'' Conceding that Griest was inter- 
ested in the Lancaster Cut Stone Company, it was not 
contended that he was active in its managemet. Because 
he was a shareholder, the defendant had no right to pub- 
lish a libel concerning him; for, while it is true tjiat a 
school director cannot, directly or indirectly, be inter- 
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ested in contracts made by the school board, it is not true 
that a contractor, who is not thus interested, is debarred 
from purchasing his materials from a company in which a 
school director happens to hold shares of stock. If that 
company is willing to sell to the contractor, it can do so 
withut its shareholders being criminally responsible, even 
though the material purchased is used upon the school 
work. Even if there was discrimination between the 
prices given by the Hummel stown Brownstone Company 
to bidders, no offer was made to show that the prosecutor 
had any knowledge upon the subject; and if this evidence 
— standing, as it would have stood, without any support 
— had been allowed, the Court would have been compelled 
to have instructed the jury to disregard it. Its exclusion 
worked the same effect. 

The 7th and 8th reasons were offers to prove the acts 
of unnamed parties, never traced nor offered to be traced 
to Mr. Griest. They were loose in form and substance, 
and, as made, could not be admitted in any court of 
justice. In addition. Hook was not deterred from bidding 
for the contract by anything that took place between him 
and these parties. On the contrary, he, with Mr. Burger, 
tried to secure the work. 

The 9th, 10th and 11th reasons relate to offers con- 
cerning a telephone franchise in the Citv of Lancaster, 
and the 12th refers to certain taxes in East Hempfield 
Township. It is a fundamontal principle of evidence, as 
old as the law itself, that the probata or proof must follow 
the allegata or thing alleged in the indictment, and be 
confined to the point at issue. Therefore, anything which 
was not charpred in the indictmentand raised bythe plead- 
ine-a, was not a subject of investigation, and could not, 
without manifest error, have been admitted in the proof. It 
was not pretended that any of these matters were charged 
in the indictment or at issue in the case, and the defendant 
raiarht as well have said that, having heard that the prose- 
cutor had committed an offense of the highest grade, for 
that reason he suspected criminal conduct on his part in 
relation to this high school contract, and was, therefore, 
justified in making his present charge. The very sugges- 
tion of such a proposition will, we think, show its absurd- 
ity. The facts must be pertinent to the charge contained 
in the publication, and cannot be the defodant's strained 
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deductions, even if honestly made. These offers were 
wholly unrelated to the case, and their admission could 
not have been, in any sense, justified. 

The 15th reason is assigned on account of our refusal 
to affirm certain points, which were submitted. Of these 
points No. 9, we think, is the only one that requires any 
attention. The rest consist of disjointed extracts from 
the defendant's publication. The whole of the article 
constituted the libel, and to have taken these parts and 
affirmed them, as requested, would have clouded the issue, 
confused the jury and presented the case to them piece- 
meal. It must be remembered that the defendant himself 
treated the paper as a whole in his concluding lines. He 
said he made the various interrogatories as charges, 
which he would be * ' able to prove at the proper time and 
in the proper place;'' he challenged the prosecutor **to 
sue him, either civilly or criminally;" and, while stating 
in his testimony that he did not believe the prosecutor 
would steal, he end^ the article by saying, *'A man who 
will fight will not steal, and a man who will steal will not 
fight, and I defy W. W. Griest to sue me. ' ' These latter 
words, he testified, were just **a nice warm wind-up." 

The 9th point was evidently intended for practically 
binding instructions, and is so argued in the defendant's 
brief, as it is insisted therein that no proof of malice was 
presented, and the communication being privileged, there 
could be no conviction. It is assumed as a fact that the 
paper was the minority report of the finance committee, 
whereas, on the trial, the defendant admitted that no 
report was made by that committee, on account of the dis- 
agreement of its members. It also seems to have been 
forgotten that what was read at the meeting of the board 
was declared out of order by that body, and only after the 
meeting had adjourned was the whole article conveyed to 
the newspaper reporters for publication. The article 
charged a criminal offense, if the jury believed it to have 
the meaning contained in the innuendos, and, with the de- 
fendant's admitted declarations prior to making it, it 
disclosed neither a proper occasion, a proper motive, nor 
a proper manner, and was, therefore not within the rule 
of privileged communications. It contained, also, inher- 
ent evidence from which either malice or neglic^ence could 
be found. In Commonwealth vs. Swallow, 8 Sup., 604, it 
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is said: ^'Malicc^ in the legal sense, is implied from the 
publication of any false and defamatory matter, though 
the person makmg the publication may not be moved by, 
express or actual malice. To give immunity to such a 
publi^tion on the ground of i3rivilege, there must be 
neither malice nor negligence in makmg it. It must be 
made on a proper occasion, from a proper motive in a 
proper manner, and upon probable cause for belief in its 
truth. ' ' And in Conroy vs. Pittsburgh Times, supra, Mr. 
Justice Mitchell said: ''The publication complained of by 
appellant charges an indictable offense and is libelous per 
se. It may be conceded that it belongs to the class of quali- 
fied privilege. In such cases it is common to say that the 
plaintiff must prove express malice. I apprehend, how- 
ever, that the more accurate statement of the law is, that, 
in such cases, there is no prima facie presumption of 
malice from publication. There must be some evidence 
beyond the mere fact of publication, but there is no 
requirement as to what the form of evidence shall be. It 
may be intrinsic from the style and tone of the article. * If 
the communication contains expressions which exceed 
the limits of privilege, such expressions are evidence of 
malice, and the case shall be given to the jury. ' Neeb vs. 
Hope, 111 Pa., 145, 154. Or it may be extrinsic, as by 
proof of actual malice, or that the statement was know- 
ingly false, or that it was made without probable cause, 
or in any way that fairly and reasonably tends to over- 
come the prima facie presumption of protection under the 
privilege." To the same effect is Commonwealth vs. 
Scouten, 20 Sup., 503, and Commonwealth vs. Little, 12 
Sup., 636. We believe the point was properly answered, 
and the jury were fully instructed both in the general 
charge and in answers to the numerous other points sub- 
mitted. So far as we can see, the defendant was deprived 
of no rights in this regard to which he waff entitled. 

The 17th reason asserts that William Alexander a 
member of the jury, was improperly influenced as a juror 
during the trial. Mr. Alexander usually went home at 
night, but sometimes took his meals at the Leopard Hotel. 
Upon the panel for the week in which this case was tried 
was John A. Wolf, of Lancaster City. Both of the g^tle* 
men are blacksmiths by trade, and they served upon juries 
together, and thus became acquainted. Mr. Wolf had two 
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tickets to the theatre, and offered to take Mr. Alexander^ 
and on Thursday night they went together. There is no 
evidence presented by the defendant that Mr. Wolf ever 
spoke to Mr. Alexander about the case, and, in fact, all 
that is presented by the defendant on this subject is the 
testimony of Charles S. Martin. Mr. Martin states that 
he met Alexander while taking dinner at the Leopard 
Hotel, and that Alexander asked him the cause of the 
delay which occurred in the trial on the morning of Qood 
Friday. He says he answered that he did not know, but 
that he had heard it was for a settlement, and nothing 
further was talked between them concerning the case. 
Mr. Alexander, however, on his part, testifies that some 
one, who he thinks was Martin, attempted to talk to him 
about the case, but that he (Alexander) told the person 
thus addressing him to ask him no questions and that he 
(the inquirer) would have to wait until the case was 
over. Mr. Alexander was called by the Commonwealth 
and was examined in chief solely as to what transpired 
between him and Martin, and no reference was made to 
any other subject. The witness, after having thus been 
examined in chief, was taken in hand by the defendant 
personally, who proceeded to cross-examine as follows: 
* ' Q. Who else did ou talk to about this tri al t A. Nobody. 
Q. Do you know Peter A. 8cheid t A.I certainly do. Q. 
Did you see him during the time of the trial t A. In the 
evening of Thursday night, when I went out on the car. 
Q. What was the conversation? A. He asked me whether 
I was on the Beilly case and whether I kne>^ Mr. Beilly. 
I said, 'I know him when I see hrim.* He said, *He is nn 
awful good fellow. He put tnoAey in my property, and I 
want you to* stand by him/ And I said, 'Pete, don't ask 
me no more questions.* Q. Didn't you say to Peter 
Scheid that you liked the appearance of Reilly t A. I did. 
Q. And that you would stay out till hell froze overt A. 
No, sir." Before this cross-examination, Scheid 's name 
had not been mentioned in the case. The natural 
inquiry arises as to how Reilly obtained the 
information which he apparently had and which 
led him to examine the witness concerning the 
conversation of Scheid with the iuror. Why. too, did he 
look so critically into the eyes of the juror when the ver- 
dict was being rendered, as he states he did, if he had 
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no antecedent knowledge as to what had taken place 
between these two men f In the administration of justice, 
there is no more serious crime that can be committed than 
the attempt to tamper with jurors. The Act of Assembly 
denominates this offense as embracery, and provides that 
any person, who shall, by persuasion, promises, entreaties, 
or by any other means, attempt to bias the mind or judg- 
ment of a juror, except on the hearing of the case, shall bo 
guilty of a misdemeanor. K the jury system is to con- 
tinue, it must be kept free from such influences, and he, 
who, outside of the trial, speaks to a juror, with the 
intention of influencing him in his conduct as a juror, 
should be held for proper punishment. If, then, the testi- 
mony which Mr. Beilly has brought out is true, the Dis- 
trict Attorney is warranted in taking such means as are 
necessary to bring all persons concerned therein to 
justice. There being no evidence that Mr. Alexander was 
improperly approached or influenced by Mr. Wolf or any 
one else on behalf of the Commonwealth, to presume so 
would be to cast a doubt upon his integrity which is 
wholly unwarranted. We have already discussed this 
principal in the case of Heiss t;^. Bailey, 20 Lane. Law 
Review, 51. 

The similar complaints concerning John Coyle, Peter 
B. Eaby and Benjamin Gochanauer, contained in the 18th 
reason, have not been pressed, are wholly unsustained by 
proof of any kind, and n«ed no further consideration. 
The remaining reasons are frivolous, and are, therefore, 
not discussed. 

Being convinced that the defendant received his just 
deserts at the hands of the Court and jury, and that the 
evidence fully justified his conviction, we have concluded 
that this rule should be discharged. 

Bule discharged. 
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MagisiraUs — Time for return of summons — Act of June 20^ iSSj. 

In estimtting the five days which must intervene between the issue tnd return 
of a snmmcms the days of its issue and of its return most be exloded. If issued on 
March 20th, it cannot be made returnable before March 26tb. 

The act of June 20, 1883, P. L. 136, regulating the computation of time for the 
performance of certain acts requited by law does not apply to the fixing of return 
days. 

In the Court of Common Pleas of Lancaster Comity. 
Shnltz vs. Cohn. No. 60. April Term, 1905. Certiorari. 
Exceptions sustained. 

« 
Harvey B. Lutz, for certiorari. 
J. W. Brown, contra. , 

July 8, 1905. Opinion by Hassler, J. 

The smumons in this case was issued by the justice of 
the peace on March 20, 1905, and made returnable March 
25, 1905, between the hours of ten and ten and a half A. M. 

The Act of March, 1810, section 2, 5 Smith Laws 161, 
provides that the summons shall command the defendant 
to appear before the justice ' ^ on a certain day therein to 
be expressed not more than eight or less than five days 
after the date of the summons. ^ ^ 

In computing time we must exclude the day on which 
the summons was issued. Cromelien t;^. Brink, 29 Pa. 522. 
Menges vs. Frick, 73 Pa. 137. Edmundson vs. Wragg, 104 
Pa. 500. Lutz's Appeal, 124 Pa. 273. Sock^s Estate, 15 
Sup. 281. As the Act of 1810 requires the summons to be 
returnable not less than five days after the date on which 
it was issued, which in this case was March 20th, it can- 
not therefore be made returnable at any time on March 
25, as full five days would not have expired before the end 
of that day. It having been made returnable on March 
25, we must hold it was made returnable a day too soon. 
And as the judgment was by default the justice did not 
obtain jurisdiction, and we must sustain the first excep-* 
tion to his proceedings. This is in accordance with our 
views as expressed in Killian vs. Bishell, 22 L. L. B. 79. 
See also Goldman vs. Teitlebaum, 10 D. B. 53. 

It was contended at the argument that the act of the 
20th of Jime, 1883, P. L. 136, regulating the computation 
of time, applied to the present, case, and therefore the 
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last day should be inclnded in computing time. This act 
dos not apply to fixing retnm days. Protzman t;^. Wolff, 
4 D. B. 473. 

The first exception is therefore sustained, and the 
proceedings of the justice set aside. 



ESTATB OP RBUBBN D. UmSTBAD. 

The ad of July to, igoi, P, L, 6$% enlarges the capacity oj an illegitu 
mate to inherit. 

An illegitimate child can inherit throngh iti mother from maternal nncki and 
annta, and more remotely on the mother'i aide nnder the inteitate law. 
Reea'a Eitate, 166 Pa., 498, ia no longer anthoritf . 

IntheOrphans'Court of Montgomery County. Inra 
estate of Reuben D. Umsteady Decased. No. 16, November 
Stated Court, 1904. 

Freas Styer, Esq., for the estate. 

Wliliam F. Dannehower, Esq., for David Simmons. 

Opinion of the court by Solly, P. J., June 10, 1905. 

The decedent died on August 7, 1903, intestate, un* 
married, and without issue. He left to survive him as his 
heirs-at-law several sisters and brothers and the issue of 
two deceased brothers. It appeared that Noah Umstead, 
one of the brothers, who died in his life-time, left surviv- 
ing him issue three children. He had another child, Sallie 
Slemmer, who at her death left issue a daughter. We also 
found that he had another daughter, Eliza, who was 
deceased, but who left to survive her an illegitimate son 
David Simmons. We held that he was not entitled to 
participate in the distribution of the estate The fund 
was divided into six capital shares and awarded under 
the statute of distributions to the surviving brothers and 
sisters and the lawful issue of those deceas^. 

At the rehearing David Simmons appeared by 
counsel and claimed a share of the estate as one of the 
heirs-at-law. If he were the legitimate child of Eliza, one 
of the daughters of Noah Umstead, his right to a portion 
of the estate as representative of his mother would be 
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beyond question. The act of April 27, 1855, wonld make 
him an heir, and he would inherit by way of representa- 
tion. The decisions of the Supreme Court, which we have 
cited in the adjudication, construing the act of 1855, settle 
the law that the grandchildren of brothers and sisters 
take by representation. We held that being an illegiti- 
mate he was not an heir of Beuben Umstead, and that he 
could not inherit through his mother any portion of this 
estate. As authority for our ruling we cited Bees's Estate, 
166 Pa., 498. 

His counsel refers to the act of July 10, 1901, P. L. 
639, 3 P. & L. Dig., 1061, and claims that under this act 
he should be admitted as an heir and distributee of this 
estate. 

Prior to the act of April 27, 1855, P. L. 368, an illegiti- 
mate was a nuUius filius, both under the common law and 
our own statute of April 8, 1833, P. L. 315. The act of 
1855 was the first enactment by which an illegitimate was 
recognized as entitled to inherit. That act gave capacity 
to illegitimate children and their mother to take or inherit 
personal esate from each other as next of kin and real 
estate as heir in fee simple; and it provided that they 
should take and be known by the name of their mother. 
But the act did not legitimate illegitimates: Steckel's 
Appeal, 64 Pa., 493. Nor did it enable illegitimates to 
inherit from each other: Woltemate's Appeal, 86 Pa., 219. 
No doubt by reason of the decision in that case the act of 
June 5, 1883, P. L. 88, 1 P. & L. Dig., 2420, was passed, 
which provided that illegitimate children bom of the 
same mother, and leaving survivinj? neither mother nor 
issue capable of inheriting, should have capacity to take 
or iherit personal property from each other as next of kin 
and real estate as heirs in fee simple, in the same manner 
as children bom in lawful wedlock. After the passage of 
this act the law then stood that illegitimates could inherit 
from their mother and from themselves and their mother 
from them. But the Legislature had not gone so far as to 
enact that they could inherit through each other; the 
capacity was to take or inherit from each other. 

They could not inherit from a grandmother. To 
enable them so to do the act of June 14, 1897, P. L. 142, 3 
P. & L. Dig., 349, was passed. It is an amendment of the 
third section of the act of 1855, and provides that illegiti- 
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mate children shall take and be known by the name of 
their mother, and they and their issue and their mother 
and grandmother shall respectively have capacity to take 
or inherit personal estate from each other as next of kin 
and real estate as heirs in fee simple. 

Then came the act of June 10, 1901, P. L. 551, 3 P. & 
L. Dig., 1061, which excluded the grandmother and 
provided that all the children bom from the same mother 
whether legitimate or illegitimate^ and dying without 
leaving children or others entitled to inherit under the 
then present laws of the commonwealth, should have 
capacity to inherit from each other to the exclusion of the 
grandmother of the illegitimate child or children. So 
that prior to the act of June 10, 1901, while an illegitimate 
could inherit from his mother, his children, brothers and 
sisters, legitimate or illegitimate, and his grandmother, 
he could not inherit from th^m, nor from uncles and aunts, 
nephews and nieces, or more remote collaterals on his 
mother's side. 

Does the act of July 10, 1901, P. h. 639, 3 P. & L. Dig., 
1061, enlarge the capacity of an illegitimate to inherit, so 
that he can now inherit personal estate through his 
mother from a grandunclef The title of the act is **To 
regulate and define the legal relations of an illegitimate 
child, or children, its or their heirs, with each other, and 
the mother and her heirs. ' ' 

The first section provides that the common law 
doctrine of nuUius filius shall not apply as between the 
mother and her illegitimate child. But she and her heirs 
and it and its heirs shall be mutually liable one to the 
other, and shall enjoy all the rights and privileges one to 
the other, in the same manner and to the same extet as if 
the child had been bom in lawful wedlock. There is 
nothing in this section which enables a child to inherit 
through its mother. 

The second section provides, however, that the 
mother, her heirs and legal representatives, and the ille- 
gitimate, its heirs and legal representatives, shall have 
capacity to take or inherit personal estate from or 
through each other as next of kin and real estate as heirs 
in fee simple, under the intestate laws, of this common^ 
wealth, in the same manner and to the same extent, sub* 
ject to the distinction of half bloods, as if the illegitimate 
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had been bom in lawful wedlock. 

The third section provides that each illegitimate shall 
be considered as of the half blood to each and every other 
child of said mother, legitimate or illegitimate. 

The Legislature did not leave to conjecture the pur- 
pose it had in mind when it made the enactment The 
intent of the act is expressly stated in the fourth section. 
It is to legitimate an illegitimate child and its heirs as to 
its mother and her heirs. But it was not intended to 
change the existing law with regard to the father of such 
child or their respective heirs and legal representatives. 
The legal relation of an illegitimate child with the 
mother and her heirs, the purpose of the act as stated in 
the title, is to legitimate it as to the mother; as to the 
father, the legal relation remains unchanged. An illegiti- 
mate is placed on the same footing with a legitimate child 
of the mother, and both have the same capacity to take 
or inherit personal estate from or through each other as 
next of kin. An illegitimate child and its heirs, and the 
mother and her heirs, now enjoy all the rights and privi- 
leges in the same manner and to the same extent as if the 
child had been bom in lawful wedlock. As between it 
and other illegitimate or legitimate children of the same 
mother, it is of the half blood; but. as to the mother and 
her heirs, the act legitimates it. Not only is such child 
made heir of the mother and she of it, with capacity to 
take and inherit from each other, but with the capacity 
also to inherit through each other as next of kin and heirs 
under the intestate laws, subject, nevertheless, as regards 
real estate, to the distinction of half bloiids. There is no 
distinction of blood as to personal estate: Act of April 8, 
1833, P. L. 315. The distinction of blood is preserved as 
regards real estate. The law remains unchanged as to 
the capacity of an illegitimate to inherit real estate under 
the intestate law. 

The act of July 10, 1901, enlarges the capacity of an 
illegitimate to take or inherit. It can now not only take 
or inherit from its mother but also through her. It is 
legitimated as to her and her heirs. Such child can take 
or inherit through her from maternal uncles and aunts 
and more remotely on the mother's side under the 
intestate law. The act changed the law as laid down in 
Bees's Estate, supra, and that case is no longer authority. 
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David Simmons is entitled to the share of his de- 
ceased mother, one of the children of Noah Umstead, a 
deceased brother of Reuben Umstead. 



Brittain, Rrkdbr & Coffin vs. Monrob County, 

Ckan^^ of venue — Act of March so^ '^75% P^ ^ SS — lutereH of judge. 

Article 1 of section 1 of act Maicfa 30, 1875, P. L. 35, which proridef that 
** WheneTer the judge, who by law is required to try or hear the same, shall be per- 
sonally interested in the erent of snch cause or in tiie question to be determined 
thereby" a change of Ten ue shall be made, does not contemplate, as falling wittiia 
its punriew, (he interest of a president judge, as a property owner and taxpayer, in 
the result of a suit against the county in which he resides. It is too remote and 
contingent. 

Upon application for a change of ?enue under the act of March 30, 1875, P. L. 
35, the applicant having made oath that " local prejudice exists and a fair trial can- 
not be had," it is not mandatory upon the court to order a diange of venue. The 
proper practice, where the allegations of the applicant are denied by answer, is to 
hear the parties on the issue raised either by depositions submitted or by oral testi- 
mony in open court. 

In the Court of Common Pleas of Monroe Connty. 
Brittain, Beeder & Coffin vs. Monroe County. Application 
for change of venue. No. 18, December Term, 19(H. 

Beeder for application. 
Eilenberger & Huffman contra. 

Staples, P. J., July 10, 1905. The plaintiffs in this 
case brought an action of assumpsit against the county 
of Monroe, to December term, 1904, No. 18, alleging that 
the county of Monroe was indebted to them for fees for 
professional services, and had neglected and refused to 
pay the same, although often requested so to da 

On May 8, 1905, the said plaintiffs presented a 
petition to this court i^lleging 'Hhat a strong local 
prejudice exists against the claim of your petitioner, and 
that the inhabitants of said county, as taxpayers, have a 
direct, personal and pecuniary interest, prejudicial to the 
claim of the plaintiffs, and a fair trial cannot be had in 
said county,'* and prayinsf for a change of venue, where- 
upon a rule was granted upon the defendant to show 



Brittain, Rbbdbr & Coffin vs, Monrob County. 263 

cause, returnable May 23, 1905, at which time the hearing 
was continued to May 29, 1905, when both parties, plain- 
tiffs and defendants, appeared with counsel, each having 
had prepared and filed a number of affidavits in support 
of the contention existing, viz. : upon the part of the plain- 
tiffs, that local prejudice existed and a fair trial could 
not be had, and upon the part of the defendant, it having 
filed an answer, that no local prejudice existed and a fair 
trial could be had. At this hearing, the plaintiffs, the 
petitioners, contended that under the act of March 30, 
1875, P L. 35, by virtue of the provisions of which the 
application was made, the applicants having made oath 
that local prejudice existed and that a fair trial could not 
be had in the county, it was mandatory upon the court to 
order a change of venue, and that it had no power to 
decide this question by a hearing. 

Neither of the parties laid any particular stress upon 
the affiidavit filed. The court did not assent to the conten- 
tion of the plaintiffs, but held that it must be satisfied of 
the truth of the facts alleged, by a hearing, and directed 
that the case should be set down for further hearing on 
June ] 2, 1905, at which time and place the plaintiffs and 
defendant might produce before the court, for oral exam- 
ination, such witnesses as they deemed necessary to 
sustain the allegations of the petitioners or the denials of 
the defendant. 

On June 12, 1905, both parties again appeared, repre- 
sented by counsel, and testimony was taken upon the 
question of local prejudice existing, the same bein*? taken 
under the exception of the plaintiffs, they still contending 
that upon the oath of the applicants the court should have 
directed a change of venue, and the evidence was 
immaterial and irrelevant. 

At this hearing, before any evidence was taken, the 
petitioners presented a supplemental petition for change 
of venue, viz.: **That the president judge of said county, 
who by law is required to try and hear the same, is, as a 
property owner and taxpayer in said county of Monroe, 
personally interested in the event of the trial of said 
cause, and in the question to be determined thereby.'* 

It was not necessary for any evidence to be produced 
to convince the president judffe that he was a property 
owner and taxpayer. Being a taxpayer goes without say- 
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ing, and the president judge is conscious of the fact that 
he is a property owner. If this reason should prevail it 
would be unnecessary to discuss the question of whether 
local prejudice existed, and the change of venue should be 
had on that ground. 

Section 1 of the act of May 30, 1875, P. L. 35, relating 
to the judge, who by law is required to try or hear , and in 
same, if strictly construed and applied, would include 
every trial which he was required to try or hear, and in 
the result of which, as a taxpayer, he might be interested; 
that is to say. in every trial where either the plnintiff or 
defendant was the county or a municipality in which the 
judge resided or owned property. The class of cases 
which would thus be included are so familiar as to need 
no enumeration, and so numerous as to make an argument 
against such interpretation almost unnecessary. If such 
interest is included in the intention of the legislature, it 
would place it within the pow6r of parties so disposed to 
practically stop or block a large part of the business of 
the courts over which such judge is necessarily obliged to 
preside and decide. The intention of such a provision in 
the statute is best arrived at by reason for it. A change 
of venue certainly was not necessary in order to prevent 
a judge from trying a cause in which he was interested. 
The act of April 26, 1856, P. L. 500, provides 'Hhat when- 
ever a president judge shall be a party in any suit, prose- 
cution or proceeding, in any court over which he presides, 
such suit, prosecution or proceeding shall be tried and 
heard before the president judsre residing nearest the 
place of such trial who shall be disinterested.'' 

This is directory, and leaves no discretion in the 
judges so interested, and, if the contention of the plain- 
tiffs is correct, a president judge would, by this act of 
assembly, be obliged to call in a president judge to try 
every case in the result of which he might be interested as 
a taxpayer. Surely no one would contend for any such 
interpretation of the law, and the act of March 30, 1875, 
could not have been intended to have provided for any 
such interest. Also, no principle of legal ethics has been 
more fully enunciated and promulgated by word and by 
practice than that no judge should for a moment hesitate 
to refuse to preside in the trial of a case where he was 
personally interested, whether challenged or unchal- 
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Icng-ecl, and it needed no statute to enforce the principle 
**ne!r.o debit e??e judex in propria causa." Under the old 
coiiui^oij law the court could not be challenged, but the 
sai)ie prineip]e was in force and adopted as a matter of 
conscicLoe and propriety, the people always having as a 
i>ie:ui3 of correction therefor, in its abuse, proceedings by 
iuiper.chiTient. 

The act of April 22, 1856, was not intended to point 
out to tlie juds^e his duty, but to provide for his disability. 
Under this line of thought, it appears to us that the pro- 
vision of tlie act of March 30, 1875, had as its intent to 
rvoid the influence that would be unconsciously exerted 
in favor of a judc^e whose own cause would be tried in his 
own court. While this would not always operate to his 
ndv^inlMfro, yet it is a fair conclusion that the fact becom- 
ing known to the jury that the judge was personally 
intorosled in the result of the cause tried might influence 
roTr^o of tl^o jurors in arrivino^ at a verdict, although it is 
cur boliof that this would onl;/ happen in very exceptional 
cn^op. Tlie only other intention, that seems a probable 
cno, vfy'^Y have been to provide for those cases where the 
ricarcst president judc^e would not be called in, and to 
pr^nd tlie case as a matter of convenience for trial to some 
rAVov county. The pecuniary interest of the president 
ju Iro as a taxpayer certainly could not have been con- 
toir]>1atcd by the lefiri^lnture, and if its attention had been 
railed to it, it would very likely have distinguished it 
riirlcr the principle of de minimis non curat lex. It has 
])^}^n prpued that the act of April 16, 1840, P. L. 410, which 
provided that '^no person shall be excluded from being a 
witnnrri or juror in any suit, prosecution or proceeding in 
whicli any couty, state, etc., is a party, or is interested by 
reason of such person being or having been an officer, 
rated citizen or inhabitant in such county, etc., or owning 
assessable or taxable property or being liable to the 
a?!?.ess^ent of any taxes thereon,'' is a fact in favor of the 
contention that such interest applies to judges upon the 
principle of 'Mnclusio unius exclusio alterius." 

There is no opinion or decision of the courts of this 
state to sustain any such contention, and in order that it 
should have any force, there should be something to make 
it evident that the lesrislaturo placed the judges of the 
courts upon the same plane as laymen. This position has 
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never been taken in this state. The jndges of the courts 
necessarily stand upon a much higher plane, the ethics of 
his profession and the years of training enables him to 
distinguish where a layman could or would not. Unless 
this view is adapted, and the judge is above suspicion 
with regard to partiality or prejudice, because of his 
slight pecuniary interest, he could not sit in the trial of, 
nor hear any kind of a case affecting the county or munici- 
pality in which he resided or owned property. 

The counsel for the petitioners contended that any 
interest, however minute, would bring the judge under 
the provisions of the section cited. This construction of 
the act would forbid the judge to take part in the con- 
firmation of road and bridge views, selection of jurors, 
appointment of viewers, fixing township and county lines, 
appeals from auditors' settlemets, appeals by poor 
districts, mandamus proceedings, ousting officials, ad 
libitum. 

The rigor of the old common-law rule that any 
interest, no matter how small or remote, should dis- 
qualify, has necessarily been modified by our system of 
government and the practices of our courts, and it is 
against the spirit of the age. Speedy trials and quick 
decisions are required and demanded by the people. It is 
a requisite of our times, not only that the law in its 
operation should be certain, but that justice should be 
quickly obtained. 

The very fact of the absence of decisions upon this 
question is proof of the general acceptance by the bar and 
the courts that such an interest does not disqualify. We 
have only been able to find one case in this state where it 
was raised. In Huntingdon County Line, 14 Super. Court, 
571, the right of associate judges to sit was challenged 
upon the ground that they were taxpayers, and it was 
held ''when it does not appear that the associate judges 
had any other or greater interest in the event of a case 
than as taxpayers of the county, they are not disqualified 
to sit in the cause." The principle is well stated in the 
case of Foreman vs. Marianna, 43 Ark. 324, in which the 
court held that ''the interest which disqualifies a judge 
under the Constitution is not the interest which one feels 
in public proceedin<rs or public measures, but a pecuniary 
or property interest, one affecting his individual rights, 
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and the liability or pecuniary gain or relief to the judge 
must accur from the event of the suit, not result remotely, 
in the future, from the general operation of laws and 
government upon the status fixed by the decision. ' * 

A careful examination of authorities develops the 
fact that this same view has been held by the courts of 
Maine, North Carolina, Ohio, Texas and the circuit court 
of the United States; that the interest was too remote, 
contingent and speculative. A further examination dis- 
covers the fact that in a large number of states, where 
the courts had held to the rigorous rule, that the legis- 
lature, voicing the opinion of the people and the legal 
profession, removed such disqualifications as made by the 
courts. 

It seems to us there is no error in the position that 
the personal interest as contemplated by the legislature 
in section 1 of the act of March 30, 1875, did not contem- 
plate or comprise the interest of a judge as a taxpayer, 
and no change of vemie should be made for this reason. 

The allegation of the petitioner, setting forth facts 
included in Article IV, Section 1, Act of March 30, 1875, 
to the effect that the county is a party, that local 
prejudice exists and that a fair trial cannot be had in the 
county, raises two questions; first, as to whether an order 
changing the venue was mandatory upon the court, upon 
the mere petition and oath of the applicants, irrespective 
of a hearing, and whether, if a hearing was proper, the 
court was satisfied that local prejudice did exist. 

The practice in a case of this kind is clearly indicated 
by our Supreme Court in Willouc:hby vs. Railroad Com- 
pany, 203 Pa. 243. As we read that case, where there is 
the allegation upon the part of petitioner, denied by the 
answer, it is the better practice of the court to hear the 
evidence in support of the contention, either orally or by 
depositions. 

The first and second sections of the act must be read 
together, and how can the court be ''satisfied of the truth 
of the facts alleged in the petition** unless it hears 
evidence to that effect ? 

There is nothing in the oaths of the applicants, as 
contained in their petitions, from which it would appear 
to the court that local prejud'Ve existed in the county of 
Monroe, whereby the plaintiffs could not have a fair 
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trial. The ?' ere, bare allegation of an applicant has 
notliinc in it Trlierebv the court ^ould be satisfied of its 
h'liili Tjiere was no error in the hearing by the court in 
its effort to ju/rive at the truth of the allegation or the 
{j'utli of the denial of the same. 

At the Clearing, under exception, the applicants for the 
chan2:e of venue, and the defendant denyig it, called 
witnesses who were orallv examnied in court. The only 
porHon« who testified for the aplicants were two of the 
nlairiiffs, Frp;nk Reeder and A. R. Brittain, and while 
Ihoy both r.tated that local prejudice existed, there did not 
ppr^er^r in the evidence of either of them any such source 
rnd accnrate information as would make their assertions 
f^urb as would be t'lken to be tlie truth bv the court. Mr. 
Reedor testified that he had talked with a number of 
pcf^plo nbout it, but the only three persons whom he 
nan^.cd were Mr. PRlmer, the postmaster, Mr. Rinehart., of 
Strou'.lshiir^^, and Mr. Ransberry, of East Stroudsburg, all 
within easy rench. None of these persons was called to 
substantiate the testimony of Mr. Reeder, nor to give the 
convi nny infer nation as to their knowledge of whnt the 
nlletrod pre'udiee was or how it existed. Mr. Brittain 
o7i]y naniod one person, viz., *'Ben Morey,** who after- 
v^'^Tds was nlied by the defendants and who testified that 
no FMch prcjn.ic'i'ce existed. 

Upon t^^o T)nrt of the defendants there were called five 
w''T!PS'so^, nil of them business 7^en, and some of them 
p?'?.r^Tis who^^e prurce of infor^wition was of large extent, 
nm\ w])o wr>nUd have been likely to have heard nnd to 
fi'Tparjcjip Tviio^her local prG.'Tidice did exist. B. F. Morey 
-•^ the elitor o? the daily and v^r^oklv paper, and brought 
'•V eontact with mj^ny people. Otto Reuhlman is a man of 
•ifrm'rj,^ PYt(\ |7>(if^ pj^^ talked with a number of people. 

vrilliam IL Sharer is the prothonotary, who had been in 
d'-fTorent parts of the county John M. Decker is a 
cr^nstable, who travels over the county, and M. L. Philips 
is a builder, who meot? many peor>le. All of these wit- 
Tiosses to'ififiod po'^itivn-v Ihat no lor^^ii proindice existed. 
^o^o of them had henrd U^.e matter tp.lked of. but none of 
IIiT.T! had heard anv one say that the plaintiffs should not 
ropover. Their ovid'^n/'e i«5 hf^'^ed upon experience and a 
kn^w^edire of thn •nr^n^^^Pt of the county, nnd, after a fair 
considoraiion of tie leitii^iony, pro and con, the court is 
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clearly of the opinion that no local prejudice against the 
paintiffs exists in the connty of Monroe, but, upon the 
contrary, that it can be gathered from the testimony that 
the plaintiffs should have, from the county, whatever by 
law and right they are entitled to. 

Whether the term prejudice shall be considered as 
prejudgment, bias or partiality, in none of its senses does 
it exist, and it is a fair conclusion to be reached that the 
plaintiffs' belief in local prejudice arises simply from an 
argument in their own minds that because judgment 
might be obtained against the county, that the taxpayers 
of the county could not sit as jurors without bias or par- 
tiality Our legislature holds that the interest as a tax- 
payer does not disqualify as a juror, and that interest 
eliminated, the court is clearly of the opinion that no local 
prejudice exists, and so finds as a fact. 

This element lacking, the petitioners have not 
brought themselves within Art. IV, Section 1 of the Act 
of March 30, 1875, and such change of venue, under all the 
facts in the case, is not authorized nor mandatory upon 
the court to decree. 

And now, July 10, 1905, in accordance with the con- 
clusions of law and findings of fact contained as above 
stated, to the effect, namely, that the interest of the judge 
required by law to try the case as a taxpayer is not such 
pe^'sonal interest as authorizes a change of venue, and 
that no local prejudice exists in the county of Monroe, the 
mle to show cause why a change of venue should not be 
decreed is discharged, the change of venue prayed for is 
denied, and the petition dismissed. 



ROBSBR BR AL. VS. GBRMAN NATIONAL B. & L. A. 

Building and loan associatiou^J^emiums^ Validity^Comfeiiiive Bid* 
ding — Ad of June 4^ i^i, 

Where die by-laws of a bnOding and loan atsodatioB proridt for a fixed pre* 
minm and there if no competitiTe bidding the charging of a preminm is inTalid and 
a borrower is entitled to hate paymenti of preminm credited on the principal of his 
debt. 

The borrower hsTlng yolnntarUy paid the preminms will not beJaUowed interest 
thereon. 

The act of Jnne 4, 1901, does not anflioriie the charging of preminms unless 
there is competitiTe bidding and the money in the tieasnry is let to the lowest bidder. 
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In the Court of Common Pleas No. 2 of Allegheny- 
County. Eoeser et al. vs. German National Building and 
Loan Association, No, 537 April Term, 1905. 

A. E. Weger for Plaintiflfs. 

Langfltt and Mcintosh for Defendant. 

Opinion by Young, J. Filed July 11, 1905. 

The bill in this case was filed by the plaintiffs, alleg- 
ing that John J. Boeser was a stockholder and a borrower 
from the defendant association to the amount of $2,600, 
for which loan he gave his bond and mortgage, dated 
May 7, 1897, on his leasehold situate in the City of Alle- 
gheny; that on April 25, 1900, he assigned said leasehold 
to Peter and J. F. Behn; that about the same date he 
assigned to them his 26 shares of stock in the association; 
all of which was done with the knowledge and consent of 
defendant. That the plaintiffs have, from the 14th day of 
April, 1897, to the 5th day of February, 1905, paid to the 
defendant upon the mortgage 94 months' dues upon the 
stock at the rate of $13 each month, or 50 cents upon each 
share, amounting to $1,222; and during the same time 93 
monthy premiums of $13 each, being at the rate of 50 
cents per share of $100, as fixed by the by-laws, amount- 
ins: to $1,209, and also 93 monthly install ments of interest 
of $13 each, amounting to $1,209, and that the defendant 
has credited the plaintiff with $353.24. That the prem- 
inms are illegal, and that the plaintiffs are therefore en- 
titled to have said suras of $13 monthly paid as premiums 
credited to the principal as of the date of payment, and 
either to have the interest correspondingly reduced as of 
the date of payment or to have interest on account of said 
payments of premiums, from the date of payment, added 
to their credit That all these payments have more than 
paid the amount of the mortsrage, but that defendant 
claims there is a balance of $1,084.76 still due from plain- 
tiffs to defendant. 

The pravers are to permit plaintiffs to pay into court 
the sum of $1,084.76, the balance claimed by defendant, 
and therefore the mortgage be ordered satisfied; that an 
account ho stated between the plaintiff and the defend- 
ant, j?Dd if any b?^.lance be found due to the defendant that 
it be paid out of money in court; but if the mortgage be 
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found to be overpaid, then the amount of overpayment to 
be paid by the defendant to plaintiffs and the money in 
court returned to plaintiffs. The money was paid into 
court and the mortgage was satisfied of record. 

This raises practically the single question, *'Are the 
premiums illegal f " If they are legal then the money in 
court must be paid to the defendant. If they are not legal 
then an account must be stated, which will raise the sub- 
sidiary questions as to whether or not plaintiffs are en- 
titled to have the payments of premiums applied to the 
reduction of principal and to have interest upon such 
payments, or its equivalent. 

The facts bearing upon the question of the payment 
of premiums show that John J, Boeser, desiring a loan of 
$2,600 upon his leasehold applied to the defendant, and 
by the direction of the defendant became a subscriber for 
26 shares of stock of defendant association at the par 
value of $100 each, and that thereupon he signed a written 
application for the loan, stating the value of the lease- 
hold and improvements, rental value, and many other 
particulars as to it. 

There is some evidence that Boeser authorized Wald- 
schmidt, a director of the association, through whom he 
was negotiating for the loan, to attend to all matters for 
him, including the bidding for the money, although there 
was no written authority presented as proof in this case. 
The evidence also indicates that Waldschmidt appeared 
at the meeting and bid 50 cents for each $100 borrowed, 
or $13 per month for the money, although there is no 
evidence showing that there were any other bidders pres- 
ent or that there was any competitive bidding whatever 
for the money. Section 39 of the by-laws of the associa- 
tion contains the provisions : 

**The rate of interest on all loans shall be 6 per cent, 
per annum, and the premium shall be fixed at fifty cents 
per month for each $100 borrowed. ' ' 

From the evidence we conclude that the loan was 
made to the plaintiff at a premium of 50 cents per month 
on each $100 borrowed, without any lower bid having 
been asked for and without any competition in the bid- 
ding whatever. Under the rule in the case of Stiles 
Appeal, 95 Pa. 125, this is illegal and usurious, and can be 
set up by way of defense in an action against a borrowing 
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stockholder. If it can be there set up, there can be no 
question that in a proceeding in equity to have the mort- 
gage satisfied and the incumbrance removed from the 
property, the Court will state an account and apply the 
same rules as though it were a defense to the mortgage or 
bond or an action to recover the loan. If this be so, then 
the only question is whether the Act of June 4, 1901, ** con- 
ferring upon mutual savings fund or building and loan 
associations now incorporated or hereafter to be incor- 
porated, the right to receive, in writing, bids of premium 
for priority, and making valid all such bids heretofore 
accepted, ' ' affects this case. 

It is true that the act provides, '^And all such bids 
heretofore accepted by any such associations, and loans 
made thereon, are hereby confirmed and made valid ; and 
no premium or bonus heretofore collected, or which may 
be hereafter payable on such loans, shall be deemed 
usurious by reason of the fact that any such bid was made 
or authorized in writing;'' but we do not think the act 
l^ermits the money to be loaned at a premium imless there 
is competitive bidding. It may have been intended to do 
away with competition, and so meet the condition in Stiles 
Appeal and the other cases since that time. It does 
authorize submission of bids in writing, but does not 
puthorize the practice of fixing a minimum premium, and 
receiving no bids below that, or of awarding the money at 
the premium bid, unless there were other bids either in 
writing or by viva voice made for money. In short, it 
does not warrant the charge of a premium unless there 
was competitive bidding. 

The lansruaire of Judge Sharwood, '*They are bound 
to offer all that is in the treasury to open competition, so 
that members may obtain a loan at a low premium, if 
there should be no bid at a higher." (Stiles Appeal, 
supra), if? just as true to-day as it was when written, not- 
withstanding the Act of June 4, 1901. Nor can the 
defendant set up in answer to the claim of usury that each 
payment of the premium was a distinct transaction and 
that the limitation would run from that time and thus 
prevent the plaintiff from setting it up as a defense to the 
m.ortoraire. Stiles Appeal is authority for the rule that it 
can be set up. Plaintiffs claim also that they are entitled 
to interest upon the premiums paid, as their payment was 
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a reduction of the amount of the principal, and that there- 
fore they have paid interest on money which had been 
paid. We cannot sustain that claim. Section 21 of 
defendant's by-laws, exhibit No. 1, provides: 

'* Running stock shall be paid for in monthly install- 
ments of fifty or seventy-five cents per share, with the 
privilege to members of paying additional sums at any 
time and receiving credit therefore, together with inter- 
est at the rate of 6 per cent, for the average time amounts 
so paid are in advance. Installments are due and payable 
on the last day of each and every month until the stock 
matures. ' ' 

But this certainly applies to payments made by mem- 
bers upon stock and receiving credit therefor at the time 
of such payment. The plaintiffs neither said at the time 
of bidding the premium that they were to be applied to 
the stock, nor did they request any credit therefore, nor 
did either the plaintiffs or defendant ever suppose when 
the payments of premium were made that they were to be 
applied to the stock, but both supposed they were just 
what they purported to be, the payments of premium for 
the loan, in addition to the interest ; and it was not likely 
that, until this case was prepared for filing, the plaintiffs 
ever supposed that the premiums were illegal. The plain- 
tiffs, having come into a court of equity, must do equity, 
and it would be against equity to chargle the defendant 
with interest, ignorant as it was that it was receiving 
money upon which interest would be required, and especi- 
ally after it has distributed this money in dividends to the 
stockholders. Plaintiffs are clearly estopped by their 
application for the loan, by the bond wherein Roeser 
promises for himself; and, if he was acting for the other 
plaintiffs, promises for them to pay the premiums, and 
having paid them, while the law will allow him to have 
credit for them upon the loan, it will not enrich him by 
awarding him damages; that is, interest for his voluntary 
payments, even though they were illegal. The plaintiffs 
having waived at trial all right to any part of the divi- 
dends" or profits, this credit allowed them by the compu- 
tation of defendant will not be allowed. All that plain- 
tiffs are entitled to have credit for is the amount paid by 
way of premiums, $1,209, which will be applied to reduc- 
ing the principal. 
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From the pleadings in this case, and the evidence, 
the court finds the following facts: 

1. The defendant, the German National Building and 
Loan Association, is an association incorporated under 
the laws of the state of Pennsylvania. 

2. The 39th section of the by-laws of this association 
provide : 

** Loans will be made as fast as the funds of the 
association will permit. Members holding stock upon 
which three months' installments have been paid are en- 
titled to borrow on proper security the face value of their 
stock, or $100 per share. The rate of interest on all loans 
shall be fixed at fifty cents per m.onth for each fftlOO bor- 
rowed. In addition to the interest and premium, the 
monthly installment paid by the borrower shall be fifty 
or seventy-five cents per share, and from such payment 
the premium and interest due on the loan shall be de- 
ducted and the balance credited as an installment on the 
stock on which the loan is borrowed." 

3. John J. Roeser, of plaintiffs, became a stockholder 
of 2fi shares of the par value of $100 each of the stock of 
the defendant association in April, 1897, and about the 
same time applied for a loan of $2,600, for which latter, 
on May 15, 1897, he gave his bond and mortgage, by 
which he became bound to pay defendant association 
monthly the sum of $13 upon his 26 shares of stock, $13 
interest upon his loan of $2,600 and $13 premium for the 
loan. 

4. That John J. Bofisor assijmod his stock to Peter 
and J. F. Rehn, his co-plaintiflFs, some time in April, 1900, 
and they, with the knowledire and consent of the defedant, 
assumed the payment of the loan, at the same time taking 
an assifimment of the leasehold, on which the mortgage 
was an incumbrance. 

5. That John J. Roeser, Peter Rehn and J. F. Rehn 
from April 14, 1897. to February 5, 1905, have paid into 
the association the following sums of money: Dues upon 
the 26 shares of stock, being for 94 months at $13 per 
m.onth, $1,222; 93 monthly premiums of $13 each, $1,209, 
making a sum of $2,431; 93 monthlv installments of in- 
teres?t of $13 each, $1,209: and that thev, Peter Rehn and 
J. F. Rehn, were at that time furnished with a statement 
showing the balance of $2,172.93 claimed by the associa- 
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tion upon the loan, and that they continued thereafter to 
pay said dues, premiums and interest. 

6. That at the time of making application for the 
loan John J. Boeser authorized Frederick Waldschmidt, 
a director of the defendant association and through whom 
he was trying to borrow money, to bid a premium for him 
of 50 cents per month on each $100 borrowed, and that 
Waldschmidt did so at the regular and open meeting of 
the board of directors of the association; and the money 
was thereupon awarded to Roeser; and that Waldschmidt 
reported this action to Roeser, who thereupon signed the 
bond, mortgage and other necessary papers and com- 
menced and continued the payments of dues, premiums 
and interest as set out in the fifth finding of fact. 

7. That at the meeting when the bid of Roeser was 
submitted by Waldschmidt no other person bid for the 
money, and no other bid was oflfered for the money, and 
the money was awarded to Roeser upon his bid of 50 cents 
per month for each $100 borrowed, although no other bid 
was made for the money. 

8. That prior to the filing of the bill in this case none 
of said plaintiflfs ever either requested or demanded that 
the money paid as premiums should be applied to the 
stock or mortgage debt. 

9. That the plaintiffs are indebted to the defendant 
in the difference between 

The amount of the loan $2,600 

And the interest thereon 1,200 

And the insurance premiums paid '60 

Or the sum of $3,869 

And the credit of the following sums: 

Amount paid on stock $1,222 

Premiums paid on loan 1,209 

Interest paid on loan 1,209 

Or the sum of $3,640 

Or the sum of $ 229 

10. The plaintiffs paid into court pursuant to order 
of the court, dated February 18, 1905, the sum of $1,084.76 
and the prothonotary 's commissions upon the same. 

1. The premiums charged plaintiffs and paid by 
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them to defendant are illegal and usurious, because they 
were not determined by competitive bidding as required 
by law. 

2. The plaintiffs are entitled to credit on their loan 
for the sums paid as premiums, to wit, the sum of $1,209, 
being for 93 months at $13 per month. 

3. The plaintiffs are not entitled to have the prem- 
iums credited on the loan or stock as of the time of pay- 
ment, thereby reducing the loan or amount due on the 
stock as of those dates respectively, thereby reducing the 
amount of interest payable as of those dates; nor are they 
entitled to interest on those payments as of the date of 
their payment. 

4. The plaintiffs are indebted to the defendant as 
follows: 

To loan $2,600 

To interest, 93 monthly installments of $13 each. . . 1,209 
To insurance premiums paid 60 

Makina: a total of $3,869 

And plaintiffs are entitled to credit for the following 
payments: 
By 94 monthly installments of dues of $13 

'each ' $1,222 

By 93 monthly installments of interest of $13 

each 1,209 

By 93 monthly installments of premiums 

charged for loan of $13 each $1,209 

Making a total of $3,640 

And therefore plaintiffs are chargonble with the 

sum of *; $3,869 

And are entitled to credit for the sum of 3,640 

And plaintiffs are still indebted to defendant in the 

sum of $ 229 

5. The costs of this proceeding are placed upon 
plaintiffs, and are to be deducted from the monev in court. 

6. The monev paid into court, ^s per order of this 
court, at this number and term, dated Fobrunrv 18, 1905, 
to wit, the sum of $1,084.76, shall be distributed as 
follows: 

To the nrothonotary for the costs of this proceeding. 
To the defendant in full payment of its loan, $229. 
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To the plaintiffs the balance of said snm in court, 
after deducting the costs of this case and the amount due 
defendant as above mentioned. 

Let a decree be drawn accordingly. 



RoMiG vs. City of Aixentown. 

Change of Venue— Act 0/ March so t a^/j, P, L, jj — Act of April 16, 
1840^ P, L 410. 

The question whether local prejudice exists and whether a fair trial on acconnt 
of snch prejudice can be had is a question of fact to be inquired into by the conrt. 
This fact mast be determined from the evidence and all the facts in the case. The 
Gondosion is not to be drawn by the witnesses. 

The mere fact that a large number of the citizens of a county are interested in 
the event of a suit as taxpayers does not prove or tend to prove that any local preju- 
dice exists. Under the act of April 16, 1840, P. L. 410, a man's interest as tax- 
payer does not disqualify him to serve as a juror. 

In the Court of Common Pleas of Lehigh County. 
The Allentown and Beading Traction Company vs. The 
City of Allentown. No. 55, June Term, 1904. Edwin H. 
Romig's use, etc., vs. The City of Allentown. No. 54, June 
Term, 1904. Trespass. Application for change of venue. 
Application denied. 

G. A. Guerber for Plaintiff. 

Francis G. Lewis, Leo Wise, City Solicitor, with him, 
for Defendant. 

Heydt, P. J., Fifty-sixth Judicial District, specially 
presiding, September 4, 1905. This is an application by 
the plaintiffs for a change of venue under articles IV and 
V of the first section of the Act of March, 1875, P. L. 35, 
which read as follows : 

*^ Article IV. Whenever the county in which such 
cause is pending or any municipality therein, or the 
officials of any such county or municipality, are 
parties thereto, and it shall appear, by the oath of the 
party desiring such change of venue, that local prejudice 
exists, and that a fair trial cannot be had in such county. 

'* Article V. Whenever a large number of inhabit- 
ants of the county in which such cause is pending, have an 
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interest in the question involved therein, adverse to the 
applicant, and it shall appear, by the oath of such appli- 
cant, that he believes he cannot have a fair and impartial 
trial/' 

Applying these clauses to the cases at bar, to entitle 
the applicants to a change of venue, it must appear under 
Article IV that a municipality in the County of Lehigh is 
a party to the suit and that local prejudice exists, and 
that a fair trial cannot be had in the county of Lehigh; 
and under Article V that a large number of inhabitants of 
the County of Lehigh have an interest in the question 
involved adverse to the applicants and that by reason 
thereof a fair trial cannot be had. 

If these facts are made to appear to the Court it is 
the Court 's duty to grant the change of venue. As bear- 
ing on these points the Court finds the following facts: 

(1) The City of AUentown is a municipality within 
the County of Lehigh. 

(2) That no local prejudice exists in the County of 
Lehigh against the plaintiffs. 

(3) That a large number of inhabitants of the 
County of lichigh have an interest in the question in- 
volved adverse to the applicants but only as tax-payers of 
the City of AUentown, and no other. 

The question whether local prejudice exists and 
whether a fair trial on account of such prejudice can be 
had is a question of fact to be inquired into by the Court. 
This fact must be determined from the evidence and all 
the facts in the case. 

The conclusion is not to be drawn by the witnesses. 
The conclusion is to be drawn by the Court from the facts 
and circumstances established by the testimony of the 
witnesses. 

There is no testimony establishinsr any facts or cir- 
cumstances from which the Court could find the fact that 
any local prejudice exists against the company plaintiff. 
The only reason that any of the witnesses assign that the 
plaintiffs could not obtain a fair trial is that the people 
of AUentown are taxpayers and are therefore interested 
in the result of the suits. This does not prove or tend to 
prove that any local prejudice exists. 

Under Act of April, 1840, P. L. 410, a man's interest 
as a taxpayer does not disqualify him to serve as a juror. 
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The interest in the outcome of pending snits of a 
citizen and a taxpayer of the City of AUentown is not such 
an interest in the question involved, adverse to the appli- 
cants as is contemplated by the act, or such as would dis- 
qualify them to sit as jurors. 

After a careful consideration of the entire case the 
Court is not satisfied of the truth of the facts alleged in 
the petition for a change of venue and the Court is satis- 
fied that a fair, just and impartial trial can be had in 
Lehigh County. 

Now, September 4, 1905, the petition for a change of 
venue is dismissed and the rule granted upon said 
petition is discharged. 

Now, September 4, 1905, plaintiff in each case excepts 
to the foregoing order and asks that a bill of exceptions 
be sealed which is allowed. 



Springfield Tsp. vs. N. Springfield Water Co. 

Tottmship^Water Company—Toll. 

A township o' the first class cannot compel a water company to furnish free fire 
plugs and free water for use in case of fire. 

In making regulations the township is confined to the matters specified in the 
Act of May 16, 1889, P. L. 226, and in the exercise of its police powers it can not 
legislate and impose conditions which have no connection with the safety and pro- 
tection of the highways. Free fire pings do not add any protection or convenience 
to the pnblic traTel on the highway. 

The township has no right to collect toll from the water company for the privi- 
lege of doing business in the township. 

Where the right to occupy streets without the consent of the manicipsl'ty is 
giTen by the Legislature, the municipality may not impose terms except such as fall 
within its police power. 

In the Court of Common Pleas of Montgomery- 
County, Township of Springfield vs. The North Spring- 
field Water Company. Application for a preliminary 
injunction. 

John Faber Miller for Plaintiff. 

Evans, Holland & Dettra for Defendants. 



4> » •* « r% ^ *N 



April 25, 1904. S\rartz, P. J. The township of 
Springfield is a township of the first class. The defend- 
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ant water company has four miles of mains and pipes 
within the lines of the public highways of said township. 
Some of these pipes were laid before the plaintiff became 
a township of the first class 

On September 2nd, 1903, the plaintiflf passed an 
ordinance requiring all water companies to pay to the 
board of township commissioners one dollar for a permit 
to open the surface of any highway for one thousand feet 
and any fraction thereof. The ordinance also required 
that such permit to be effectual shall impose on the water 
company the duty "to erect and thereafter forever main- 
tain one fire-plug for each and every one thousand con- 
tinuous feet of its line theretofore laid in the township, 
which said plugs shall have locations and be of a design 
and construction satisfactory to the board of commission- 
ers of said township, and shall be constantly and forever 
kept in repair and sufficiently supplied by said applicant 
with water for ready use in case of fire at his, their or its 
exclusive expense; and on the failure of such applicant to 
maintain such fire-plugs, the said board of commissioners 
shall have the undisputed right to remove his, their or its 
pipes.'* 

The company asked for a permit to lay an extension 
of its pipes for about six hundred feet, and paid a dollar 
to the secretary of the board of commissioners. The per- 
mit was granted with the proviso th^t **any right 
acquired by said company hereunder shall be exercised 
only after compliance by it with the terms, provisions and 
requirements of Ordinance No. 18 of said township, 
adopted September 2, 1903. " ^ 

The company answered *'it would not comply with 
the provisions of Ordinance No. 18 so far as the stipula- 
tions of Section 2 required the erection and maintenance 
of fire-plugs and supplying water therefore free of cost. 
The company denies the validity of that portion of the 
ordinance as imposing upon the company a liability and 
duty not warranted in law. ' ' 

The plaintiff then filed this bill to restrain the defend- 
ant company from opening: any of the streets or roads of 
the township until it complied with that part of Ordinance 
No. 18 relating in the erection of fire-plugs. 

Under the ordinance and its interpretation by the 
plaintiff, the water company must erect not less than 
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twenty-five fire-plugs and supply them with water ready 
for use in case of fire. It must keep them thus supplied 
for all time and without any compensation whatever. 
This it must do before it can lay one foot of new pipe. 

The statement of the case is sufficient to show that 
the attempted requirement of the ordinance, so far as it 
relates to free water and free fire-plugs, is without any 
warrant in law. 

The Act of April 29, 1874, P. L. 73, with its amend- 
ments of May 16, 1889, P. L. 226, defines the rights and 
duties of a water company. It may enter upon ** streets, 
lanes, roads and highways and bridges, and occupy, ditch, 
and lay pipes through the same. ' ' It may cond^tnn land 
under certain conditions, making compensation to the 
owner; Act of May 26, 1893, P. L. 158. The rights of the 
township over such company are set out in the Act of May 
16, 1889, P. L. 226. The company in occupying streets 
for its pipes must observe the following provisions: '^To 
repair the same from time to time, subject to such regula- 
tions in regard to streets, roads, lanes and other high- 
ways, and impairing the free use thereof as little as pos- 
sible, and subject to such regulations as the councils of 
said borough, town, city or district may adopt in regard 
to grades or for the protection and convenience of public 
travel over the same. ' ' 

The township may regulate the grades of the streets 
and require such action on the part of the water company 
as will give protection and convenience to public travel 
on the streets. It mav also establish police regulations 
that are reasonable and proper for the protection and con- 
venience of public travel. Requiring the company to pay 
a teasonabl sum to the township to be expended in the 
superi vision of the work done within the highways is a 
proper exerciseof the police power, vested in every munici- 
pality ; Springfield Water Co. vs. Darby Borough, 199 Pa. 
400. 

In making regulations the township is confined to 
mattters entrusted to it by the Act of 1889, and in the 
•exercise of its police power it can not legislate and impose 
t;onditions which have no connection with the protection 
and safetv of the highways. Free fire-plugia will not add 
to the safety of a public road, nor will they give protec- 
tion or convenience to public travel 
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The assent of the township was not necessary to give 
the water company the right to enter upon the public 
roads. If such assent were requisite, still the township 
would have no right to couple with it any condition or 
restriction not imposed by the Acts under which the de- 
fendant was chartered ; Appeal of the City of Pittsburg, 
115 Pa. 21. As already shown, the Act of 1874, and its 
amendments do not confer upon the townships any rights 
except such as relate to the protection and convenience of 
public travel on streets occupied by the water company. 
What right has the township to determine that free water 
shall be supplied by the deiendant company T In speak- 
ing of the rights of a water company in Brymer vs. Butler 
Water Company, 179 Pa. 249, the Supreme Court says: 
**The ownership of a corporation is as absolute and com- 
prehensive as that of a private citizen. It includes the 
ricrht to put a value upon its property and to determine on 
what terms it will part with it or supply its customers 
wih the commodity in which it deals, in the same manner 
that an individual or partnership could do.*' True the 
Act of 1874 confers upon the Court of Common Pleas the 
right to hear complaints where there is an allegation of an 
exorbitant charge; but surely this furnishes no warrant 
for an order of the court that a consumer may take water 
without any compensation whatever. The township has 
no right to collect toll from the wnt^T- company for the 
privilege of doing business within the township. The 
right to furnish water and chflrcre a reasonable rate for 
the service was conferrred by the Lefirislature. The right 
to use the public highwava for that purpose was conferred 
by the same authority. Where the right to occupy streets 
without the consent of the municipality is given by the 
Legislature, the municipality is given by the Legislature 
the municipality is not in a positon to mpose terms. It 
has no power to do so. We must in such case look to the 
legislation incorporating the company and defining its 
powers and privileges for the right which the munici- 
pality may exercise over the corporation: Philadelphia 
vs. Empire Passenger Railway, 177 Pa. 382. In the case 
before us the township is specifically limited to the matter 
of grades and to regulations pertaining to the protection 
and convenience of public travel over the highways 
occupied by the water company. Even if the township 
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may impose conditions of the character named in Ordin- 
ance No. 18, the one now under consideration is so un- 
reasonable that no court can enforce it. 

A somewhat similar attempt was made to secure free 
electric lights for the City of Scranton, but the effort 
failed: Scranton Electric Light Co. vs. City of Scranton, 1 
Lackawana Jurist 177; and by the City of Pittsburg to 
obtain free gas for its police, school and market buildings, 
but it too failed; Appeal of City of Pittsburg, 115 Pa. 4. 

The ordinance, so far as it relates to a fee of one 
dollar for a permit to open a street, is valid as a proper 
police regulation; but the conditions coupled to the per- 
mit, requiring free fire-plugs and free water in case of fire, 
are in our opinion invalid, and the preliminary injunction 
is thref ore refused. 



Kennedy vs. Orem. 

DiTforce^Validity of fnarriage between persofi divorced on ground of 
adultery and paramours-Ejectment— Act of March aj, iSis^ 

When the ground of diyorce is adultery the capacity of the gnilty party to re- 
marry ii not fully restored. The incapacity arising ont of the former marriage still 
remains, notwithstanding tiie divorce, so far as marriage to the paramour is con- 
cerned while the injured party is living. 

Under section 9, of tfie Actof March 13, 1815, 6 Smith L. 286, a marriage be- 
tween a man or woman diTorced on the ground of adultery and the person with 
whom the adultery was committed, is yoid, if contracted during the life of the former 
husband or wife of the diTorced person. 

Where a marriage is roid under section 9, of the Act of March 13, 1815, eject- 
ment will lie for land belonging to one of the parties in the possession of the other. 

In the Court of Common Pleas of Dauphin County. 
S. Alter Kennedy vs. Annie V. Orem,, erroneously styled 
Annie V. Kennedy. No. 279, March term, 1904. Eject- 
mnt. Trial by Court under agreement. 

Andrew S. McGrath and F. M. Ott, for Plaintiff. 
Albert Miller, for Defendant. 

Kunkel, J., July 7, 1905. This is an action of eject- 
ment and is submitted to us under an agreement to try it 
without a iury, as provided by the Act of Assembly of 
May 22, 1874. 
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The facts of the case have been agreed upon by the 
parties and we find them to be, so far as they are materiid, 
as follows: 

First. The plaintiff, S, Alter Kennedy, is the owner 
of a life estate in the land described in the statement on 
file in this action ; it having been the property of his late 
wife, Amelia Kennedy, formerly Amelia Erb, who died 
intestate on July 23, 1897, leaving to survive her one child, 
Alice Kathleen Kennedy, now aged eleven years, and her 
husband, the said S. Alter Kennedy. 

Second. The defendant, Annie V. Orem, also styled 
Annie V. Kennedy, was formerly the wife of Thomas J. 
Orem, of the city of Harrisburg, Dauphin County, Penn- 
sylvania, from whom she was divorced by the Court of 
Common Pleas of this county by decree entered on Decem- 
ber 16, 1901, to No. 503 of June term, 1901; the cause for 
divorce, as shown by the testimony in said proceeding, 
being adultery with the said S. Alter Kennedy, the plain- 
tiff in this action. 

Third. The said Thomas J. Orem was still living on 
February 4, 1904. 

Fouth. On March 11, 1902, the said a Alter Kennedy 
and Annie V. Orem, the parties to this action, went before 
a minister of the gospel in the said city of Harrisburg, and 
said minister performed a marriae^e ceremony between 
them ; and thereafter they co-habited at No. 224 Cumber- 
land street, in the City of Harrisburg, the same property 
which is described in the statement on file in this action; 
and they continufnJ to so co-habit until th later part of 
February, 1903, after which time the said Defendant con- 
tinued to reside upon said land, and stil continues to enjoy 
possession of the same. 

The only "defense which is made to this action is that 
the plaintiff is the husband of the defendant, and that for 
that reason he can not maintain it against her in the 
absence of proof that she dserted him, or separated herself 
from him without sufficient cause. The plaintiff does not 
claim that defendant deserted him, but denies that he is 
her lawful husband. It will thus be seen that the question 
in the case upon which the controversy turns is that of the 
validity of the marriage entered into by the parties on 
March 11. 1902. 

According to the facts agreed upon and- found, at the 
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time this marriage was contracted the defendant was the 
divorced wife of another then living, which divorce had 
been granted because of her adultery with the plaiixtiff. 
The marriage was, therefore, entered into by the defend- 
ant in disregard of the prohibition contained in section 
nine of the Act of Assembly of March 13, 1815 (6 Smith L. 
286). This section reads as follows: *'The husband or wife 
who shall have been guilty of adultery shall not marry the 
person with whom the said crime was committed during 
the life of the former wife or husband. * ' 

In Stuls Estate, 183 Pa., 629, in commenting upon the 
status of the guilty party under the ninth section of the 
Act of 1815, it is said: **By the ninth section it will be 
perceived there is an absolute prohibition of any subse- 
quent marriage between the guilty person and the parar 
mour during the life of the former wife or husband. It 
forbids the marriage relation to be contracted in the most 
general terms. The guilty party /shall not marry the per- 
son with whom the said crime was committed.' A per- 
sonal incapacity to marry is imposed." 

The incapacity of the guilty party to marry the 
paramour necessarily arises out of the reasonable inter- 
pretation of the eighth and ninth sections of the Act of 
1815. The eighth section of the act declares what shall be 
the eflFect of a divorce and of the annulment of a marriage 
in the following terms: *' After such sentence nullifying or 
dissolving the marriage all and every the duties, rights 
and claims accruing to either of the said parties at any 
time theretofore in pursuance of the said marriage shall 
cease and determine, and the said parties shall severally 
be at liberty to marry afrain in the like manner as if they 
had never been married. ' ' Then follows the ninth section, 
quoted above, restricting the effect of the divorce as de- 
clared in the eighth section by prohibiting the party 
iruilty of adultery from marrying the person with whom 
the crime was committed during the life of the injured 
party. The eierhth section declares the areneral effect of 
the divorce. The ninth section restricts the general effect 
as declared in the eighth section in the case of a divorce on 
the ground of adultery. Thus the meaning of the two 
sections is plain. The marriai?e in all cases of divorce or 
of annulment of marriap^e shall be dissolved so as to per- 
mit both the parties to freely marry again as if they had 
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not been married, but in the case of the dissolution of a 
marrriage on the ground of adultery, the marriage shall 
not be dissolved so as to permit the guilty party to marry 
the paramour during the life of the injured party. 

Under this interpretation the legal effect of the 
divorce is to restore to the parties the capacity to marry 
which they did not have because of the existence of the 
marriage which is dissolved; but when the ground of 
divorce is adultery the capacity of the guilty party is not 
full restored. The incapacitv arising out of the former 
marriage still remains, notwithstanding the divorce, so 
far as marriage to the paramour is concerned while the 
injured party is living. 

This view of the subject is taken under statutes sim- 
ilar in character in WilUiam vs. Oaies, 5 Iredell 535, and 
Calloway vs. Bryan, 6 Jones, 569. In the former case it is 
said: **It is, however, concluded by all that if the statute 
contains prohibitory words on the offending party, that 
party cannot marry, and the incapacity arising out of the 
first marriage continues, notwithstanding the divorce. '^ 
And in the same case it is further said : ' ' It is sufficient to 
invalidate a second marriage to show a prior one and the 
parties still living, and it is for the parties to such second 
marriage to show a capacity to contract newly acquired. 
That the party attempts by showing the divorce, but that 
confers the capacity on one of the parties only, and ex- 
pressly withholds it from the other. • • • • The case 
stands as to her precisely as if there nwer had been a 
divorce and pro hac vice the first marriage is still sub- 
sisting.'* 

It would follow from this that the former marriage of 
the defendant was not dissolved so as to permit her to 
marry the plaintiff, but as to her marriage with him it 
obtained just as though a divorce had not been decreed, 
while as to every body else it was dissolved and at an end. 
She was not, therefore, by the divorce from her former 
husband relieved from the incapacity to marry arising out 
of her former marriage, so as to be able to lawfully con- 
tract marriage with the plaintiff. It is apparent, there- 
fore, that, as the defendant had no capacity to enter into 
the marriage of March 11, 1902, the marriage was void 
aifai.ifhe'dadiiot acquire any marital rights by virtue of it: 
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StuU's Estate, 183, Pa., 625; Immendor*s Estate, 21 C- C- 
Bep., 208. 

' It is suggested by the defendant that the marriage is 
not void, but voidable ; that it is good until declared to be 
void in a proceeding brought for that purpose. But this 
cannnot be so ; for as we have seen the defendant was not 
capable of contracting the marriage, no more than she 
would have been before the divorce. Had she contracted 
the marriage before the divorce, her husband living, the 
marriage would have been absolutely void, so too the 
marriage contracted since the divorce, which did not at 
all restore her capacity to marry as respects the paramour, 
is void. 

Besids, if the ninth section be taken to be a prohibi- 
tion against marriage with the paramour, disassociated 
from the eighth section, and not a declaration of the modi- 
fied effect which the divorce shall have, to interpret the 
marriage to be voidable merely, would render the prohibi- 
tion of no effect. If the marriage were to be held good 
until one or the other of the parties should take steps to 
disssolve it, or have it declared void, the prohibition con- 
tained in the section would be practically nullified, for a 
proceeding might never be instituted by either of the 
parties to have it dissolved, or, if instituted, the court 
might not interfere, preferring to leave the parties where 
they placed themselves; Adams vs. Adams, 2 Chester Co. 
Bep.y 560: or, if inclined to interfere and errant relief from 
the marriage, it might be difficult to find authority for 
exercisinaf jurisdiction in such a case. To hold the mar- 
riage to be voidable merely would render the section in- 
operative. 

For these reasons we conclude 

1. That the marriage of March 11, 1902, between the 
plaintiff and the defendant was void. 

2. The plaintiff is not the lawful husband of the 
defendant. 

3. The action can be maintained. 

4. The plaintiff is entitled to the {Mssession of the 
land described in the statement. 

Judgment is therefore directed to be entered in favor 
of the plaintiff for the land described in the statement, if 
exceptions be not filed within the time limited by law. 



« t 
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COMMONWHALTH VS. CoCHRAN, ET AL. 

Expert untness— Compulsory attendance unthout extra fee, 

A pbjtkian may be required to attend court upon subpoena of the district attorn- 
ey, and teitify aa an ezpeit, withont preriovs tender of a profesiional fee; and be is 
not entitled to compensation other than an ordinary witne» in court unless employed 
by authority of the county commissioners. 

« 

In the Court of Quarter Sessions of Northampton 
County. Commonwealth vs. Dr. T. C Cochran et al. No. 
^, June Sessions, 1905. Sur indictment for attempt to 
procure abortion. Upon the trial Dn Z., a witness sub- 
poenaed by the district attorney, as an expert, appeared 
and was sworn. He then declined to testify without pay- 
ment of a professional fee. 

R. A. Stotz, District Attorney, for Commonwealth. 
Parke H. Davis, for Defendants. 

Scott J. (Orally), The exact question raised by the 
objection of the witness is not as comprehensive as he 
intends it to be. He is present in court and has been 
sworn and now declnes to testify as a professional expert 
physician without the payment of appropriate compensa- 
tion, unless judicially advised that he has no right to 
refuse. 

It will be seen that his right to an extra fee from the 
county for this service, upon the summons of the district 
attorney, does not really call for decision, but whether he 
may exact the tender of it in advance. It is the general 
rule and practice that the Commonwealth may compel the 
attendance of any witness without prepayment of his 
costs. And it is settled by the great weight of authority 
certainly, that even if an expert be entitled to a profes- 
sional fee for his opinions in court, at the instance of the 
prosecuting ofl5cer, he may not decline to give testimony 
until it is paid. There is the same remedy for collection 
as in all other lawful demands. ( Wigmore on Ev., Vol. 4, 
section 2203.) The general subject is here elaborately, 
discussed. The legal right of a physician to additional 
compensation as an expert has been variouisly decided in 
different jurisdictions. While that subject matter thus 
broadly stated, and as now presented, has not been before 
either Appellate Court in Pennsylvania, I think it is 
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generally accepted that the right to it does not exist here 
unless upon an express contract, or when one may be 
implied. In theory every citizen is presumed to have an 
interest in the proper administration of the criminal laws 
and owes a duty to assist, if called upon, with such in- 
formation or knowledge that he has at command. Thus 
the constitution gives every defendant the right to com- 
pulsory process for witnesses in his behalf, and they 
cannot refuse to appear because he may be unable to 
tender them the usual fees. Wayne County vs. Waller, 90 
Pa., pp. 103-4; Commonwealth vs. Buccieri, 153 Pa., 570. 
In Alleghany County vs. Watt, 3 Pa., 462, and again in the 
case of the County of Northampton vs. Lines, 26 Pa., 156, 
it was held to be within the power of the coroner as a 
judicial officer, to bind the county for payment of a reason- 
able compensation to a physician employed by Mm to 
make a post mortem examination. But in the first cited 
case, Gibson, C. J., said: (p. 464) **Had the plaintiff 
below attended merely as a witness, though as an expert, 
he would have been entitled to nothing; for as the law 
provides no compensation for witnesses summoned by the 
coroner, they must give their attendance gratis. ' ^ 

In Commonwealth vs. Higgins, 5 Kulp, 269, a physi- 
cian called as an ordinary witness before the coroner at 
his inquest, refused to give his opinion respecting the 
effect of certain medicines administered to the deceasd, 
without payment of a professional fee, for which refusal 
he was adjudged to be in contempt and bound over to 
answer an indictment in court; upon the trial before Judge 
Eice, now Chief Justice of the Superior Court, a motion 
was made to quash the indictment, for the reason among 
others, that the witness was not required to answer until 
paid for it. The trial judge denied the motion, and said 
of the proposition, (p. 270) **We are of opinion that he 
was legally bound to answer. ^ ' 

The district attorney, however, is not clothed with 
judicial functions, and his employment of a professional 
expert, without the sanction of the county commissioners, 
would not imply a contract on the part of the county to 
pay. 

No doubt a physician thus subpoenaed as a witness can 
not be required to make any examination or research to 
enable him to testify with the precise and accurate know- 
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ledge that comes from recent investigation into a scien- 
tific subject, nor to spend his time in court listening to a 
protracted trial, that he may be better qualified to speak. 
Probably the natural pride that every reputable man has 
in his profession, would prompt him to do so. But if he is 
present in obedience to the subpoena, when he is called to 
be sworn, and gives the best opinion that he is thus able 
to fonn upon facts then immediately stated to him, he has 
discharged his legal obligation. The objection made by 
the witness himself must be overruled. 



NoRRisTowN Trust Company vs. Haknni. 

Sheriff s sale — Misdescription — Division into lots. 

Sheriff's sak bills after being properly poited were remoTed by storm. Hefd^ 
not sufficient reason for a resale. 

Sale had on a jadgment on a bond accompanying a mortgage. The property 
had been divided by the owner into building lots, but used as a whole as a nursery. 
Held^ not necessary for sheriff to sell by building lots. 

Structures not particularly specified were necessary parts of the nursery plant or 
green house. Held^ that they would t>e included in the description of "hot houses." 

The person who offered to giTe more at a resale had been a bidder at first sale, 
and bid within one dollar of the highest offer. No bond was offered. Held^ no 
reason for resale. 

In the Court of Common Pleas of Montgomery 
County. Norristown Trust Company vs. Alice C. HaennL 
No. 5, March Term, 1905. Exceptions to Sheriff *s sale. 

F. G. Hobson, Esq., for Norristown Trust Company. 
.T. B. Lfirzelere, Esq., for Alice C. Haenni. 
Samuel H. High, Esq., for Purchaser. 

Opinion of the Court by Weand, J., April 1, 1905. 

The property was sold on an execution issued on a 
judc^ment entered on a bond accompanying a mortgage, 
and sold to Daniel Sheehan for $10,601. 

The defendant has filed exceptions to the confirmation 
of the sale, and assigns exceptions which may be divided 
into groups, as follows : 

1. Paragraph 4. Failure on part of sheriff to post 
hand-bills upon certain lots. 

2. Paragraph 5. Failure to advertise that a large 
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portion of the property comprised a nursery plant, or to 
mention and describe the bniidings and appurtenances. 

3. Paragraph 6. Failure to state upon what lots the 
buildings and improvements were located. 

4. Paragraph 7. Omitting from advertisements and 
bills certain buildings, structures, improvements, etc., con- 
sisting of a bulb-house, propagating house, cold house, 
potting-house, hot beds, and fumigating-house. 

5. Paragraph 8. Boiler-house described as * * frame, ^ ' 
whereas it is of stone ; no mention of separate tank used in 
connection with a wind-mill for pump ; failure to mention 
on what lots or streets dwelling-houses are erected ; failure 
to mention on what street or lot a stable and green house 
are erected ; failure to mention on which lots certain struc- 
tures are erected, or that a store property is located on a 
certain lot and describing it in the hand-bills as a dwelling 
house. 

6. Paragraph 10. Certain lots were offered as a 
whole, though one is separated from the remainder; also 
inadequacy of price. 

The sheriff ^s levy and advertisement follow the de- 
Fcription contained in the mortgage, to wit: Four different 
lots of land with improvements, if any. In her mortgage 
the defendant did not divide the property into separate 
building lots, nor is there any testimony that she submit- 
ted to the sheriff any plan of lots. The property is used 
as a nursery, and the buildings necessary for the purpose 
are located on different parts or, as defendant calls them, 
lots. 

The first and second exceptions are entirely without 
merit. It was not necessary for the sheriff to divide the 
property into lots and to place a hand-bill upon each one. 
The advertisement describes the property as ** green 
houses,'^ which would imply that there were buildings 
and structures for that purpose. 

Third exception. As the property was not sold by 
town lots, it was not necessary to state upon which par- 
ticular town lot a building was located ; to have sold the 
lots separately would have destroyed the unity of the 
property as a nursery plant or green house. As all the 
buildings mentioned in the exceptions as constituting the 
plant were used for one purpose, they could not be 
separated. 
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Fourth exception. The advertisement mentions 
boiler-house, hot-houses, storage building, frame shed, 
wind-pump, artesian wells, eta According to defendant's 
contention, the omitted structures are necessary parts of a 
nursery plant or green-house; and it follows that an in- 
tended purchaser would assume that under the descrip- 
tion of hot-houses these omitted parts were included. 

Fifth exception. The error in describing the stable 
as frame, when it was stone, does not appear to have had 
any %Sect on the bidders. The description of No. 2 in the 
advertisement describes the property as located on Tulpe- 
hocken avenue 60.22 feet southeast of Cypress street, and 
mentions the dwelling house, etc. No. 4 describes the 
property as situate on Cypress and Forest avenues, and 
describes the buildings with particularity. 

Sixth exception. The different properties were 
offered separately and then as a whole, and sold as one for 
the higher price. There is no exception because of an 
omission to mention a stone quarry. 

The person who now offers to bid more was present 
at the sale as a bidded,and bid within a dollar of the selling 
price; and having failed then to bid what he now considers 
the property worth, is entitled to but little consideration. 
In addition, no bond is offered that he will bid more. 

In Landis & Crisman vs. Lewis, 3 Dist. Rep., 241, it 
was held that the description of a stone slaughter-house as 
a frame one was not such a material misdescription as 
would of itself warrant setting aside the sale, especially in 
the absence of evidence that it affected or was calculated 
to affect the sale disadvantageously. 

Bills were properly posted by the sherff, but the 
storm removed some of them. There is no evidence that 
any person neglected to attend the sale for want of notice. 

The building alleged to be a store property at time 
of levy and sale, was used as a dwelling-house. 

The purchaser insists upon his rights to have the sale 
confirmed ; and inadequacy of price alone will not justify 
us in setting aside the sale as against his protest. 

Under the circumstances we see no good reason why 
another sale should be ordered. 

And now, April 1, 1905, the exceptions are dismissed 
and the sale confirmed. 
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Nadig, et. al., vs. National School Slate Co. 

Practice — Act of May 2^, /SSy, P. L.^ 271. 

A statement should show whether the suit is founded on a quantum meruit or 
an express agreement and should not contain lumping charges. 

In the Court of Common Pleas of Lehigh County. 
Charles H. Nadig and Lawrence F. Nadig, partners trad- 
ing as C. H. Nadig and Brother Manufacturing Company 
vs. The National School Slate Company, a corporation. 
No. 25 April Term, 1905. Demurrer to Plaintiff's state- 
ment. Demurrer sustained with leave to amend. 

The statement was demurred to because **it did not 
give the date or time of the delivery of the material or 
tlie performance of the labor and is in other respects 
uncertain, informal and insufficient.'' 

Erdman and Diefenderfer for Plaintiffs. 
Frank Jacobs for Defendant. 

Trexler, P. J., June 5, 1905. The Act of 25th day of 
May, 1887, P. L. 271, provides: The plaintiff's declaration 
shall consist of a concise statement of the plaintiff's 
demands. 

It lias been held that this should show whether the 
l^laintiff '.s sut is on a quantum meruit or an express agree- 
ment, 

I think a number of the items in plaintiff's demand 
fill f^liort of the requirements of the act. The item of 
Octob^^r 20th ^'Expressage on steam cylinder" should 
iT7ore dofinitelv indicate between what points the cylinder 
V7rts sent. *'Nov. 14 — Work on Sander — $2.80," should 
either ^how a nexpress contract or sufficient data to show 
what the work was worth or what time was employed on 
Ihe work. Though the amount is small, it is in fact a 
lumping charge. *Man. 19 — Repairing Spindle" is open 
to the same objection. **Freiffht on Spindle" should also 
bo more definite. 'Man. 25— Work at Slatington--$5.00" 
is a lumping charge and *'Car fare" should indicate 
between what points. The item without date **Use of 25 
horse power steom engine — $35.00" is not conci«^e or 
definite. ** Freight and hauling sairc" should indicate 
the points between which the hauliufl: was done, '^^fak- 
ing Wire Machine — $169.52" is a Im^iping charge. 
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See Corr vs. Sellers 100 Pa. 169. 
Now June 5, 1905, the demurrer is sustained with 
leave to amend. 



Commonwealth vs Ferguson et. al. 

Ammfttdment — Swearing of fonneman of Grand Jury — Oath of schoo- 
directors. 

The omission of the word "foreman'' in the endorsement on a bill of indict- 
ment is amendable. 

The manner of swearing the foreman of the Grand Jnry is a matter of practice. 
If school directors neglect to be sworn before entering upon their duties, tiiey can/ 
not escape criminal libility becanse of such negligence. 

In the Court of Quarter Sessions of Schuylkill 
County. Commonwealth of Pennsylvania vs, Ferguson et 
al. No. 1740, September Sessions, 1897. Motion in arrest 
of judgment. 

, for motion. 

, contra. 



Beehtel, J., January 3, 1898. The reasons assigned 
and urged in support of the motion are practically the 
same as were presented to the court upon the motion to 
quash. The motion to quash was denied on the 15th of 
November, 1^97, as per order filed upon that day by Judge 
Koch, to which action the defendants have excepted and 
bill has been sealed. In view of this state of the record 
we cnn hardly be expected to consider the same questions 
or in any way to review the action as found in order of 
Jud<2:e Koch. Besides the action of the jury and trial 
,iudc:e, disposes of all the counts in the indictment save the 
29tli, and therefore removes the greater portion of the 
roTsons assigned in support of the motion to quash. We 
will therefore consider briefly the allegation, that the fail- 
ure to attach the word ''foreman'* to the name Benj. 
Kauffman, is fatal. The indictment is not a printed form, 
but one s])eciallv prepared, hence the endorsemnt is not 
urintod but written and the word ''foreman'' is omitted. 
We reirnrd this as of form and clearly amendable, and an 
order has been filed directing an amendment in this 
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respect, and also as to the swearing of the Grand Jury, so 
as to make the record show the truths as to the appoint- 
ment of Kauffman as foreman and the form pf oath ad- 
ministered and how it was administered. In Common- 
wealth vs. Lenox, 3 Brewster 249, an indictment was left 
unsigned and the Grand Jury presented it a true- bill in 
that condition. It charged the defendant with murder, 
yet the District Attorney was permitteed to sign it, and 
the motion to quash was overruled; defendant was con- 
victed of the second degree and served eight years in the 
Western Penitentiary. It needs no argument, much less 
citation of authorities, to show that a bill without the 
signature of the District Attorney is more defective than 
one which fails to have the word foreman upon it. In 
Commonwealth vs. Sparks, 9 Pa. 354, the word *'true^^ 
was omitted, C. J. Gibson held it was not fatal; that the 
bill was sufficient without it, and if it were necessary, it 
certainly was amendable. In Hopkins vs. Commonwealth, 
50 Pa. 9, the defendant was convicted of murder of the 
first degree. It was contended the record did not show a 
findi n|^ of a true bill by the Grand Jury. An examination 
of the record showed the number and term, the crime 
charged, name of the party, and '*true bill,'' and this was 
held sufficient. In Brown vs. Commonwealth, 78 Pa. 122, 
also charsre of murder, the caption in the indictment was 
** Court of Oyer and Terminer," the venue for Grand Jury 
was issued from the Onarter Sessions, the indictment was 
not certified into the Oyer and Terminer before trial and 
the entire record of the proceeding was in the Quarter 
Sessions. All this was amended after trial, conviction, 
sentence and writ of error, but before the record had been 
returned; there are other authorities equally strong, but 
we do not regard it as necessary to make any addidtional 
citations. In Commonwealth vs. Noonan, 15 Philadelphia 
372, a bill was presented by a foreman pro tern., who 
appears to have been appointed by the Grand Jury during 
the illness of the foreman, and this was held sufficient. 
Burgess vs. Commonwealth, 2 Pa. 483, the endorsement 
appears to have been placed upon a separate paper or 
envelope, and this was sustained. Under language of 
Sectioins 497 and 498 Whart. Criin. Law and the authori- 
ties referred to it as doubtful whether the word *' fore- 
man" is necessary at all. But it if is, there can be no 
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doubt of the right of the court to require its clerk to dis- 
close the truth in the record by showing he was appointed 
foreman, and sworn with the other Grand Jurors, and the 
character of oath administ3ro<l to him. The method of 
swearing the foreman, whether separately or with the 
others, appears to be a matter of practice. See Proflfalt on 
Jury Trials, page 74, beginning with Section 48 and notes. 
In our judgment it is not so much the order or method as 
the character of obligation placed upon the conscience. 
If the oath be administered to the foreman, and then the 
others be sworn to observe the same oath, they have the 
same obligation imposed upon their conscience that would 
be imposed if all the Grand Jurors be sworn together, and 
have the same oath read to them; it does not therefore 
pcem to be of much consequence whether or not the fore- 
man was separately sworn, since he was placed under the 
same sacred obligation to perform his duty as were his 
^Mlows, find each and all had the same ob)i<ration imposed 
n]ion the conscience. The objection to the 29th count can 
not be sustained, it certainly charges a crime, and while 
it speaks of the defendants as beinc: the ''Ro'^rd of School 
Directors," when in fact the Board consisted of six mem- 
bers this cannot be crround in arrest of juds^ment. The 
omisf^ion of the words ''members of" after the word "be- 
mo:" is not fatal. It is sufficient to charge them as School 
Directors and doing so charges the^ in the official 
capacity. O^p^monwealth ?.<?. Bredin. 165 Pa. 224. There 
can bo no quostion, however, abont the right to correct it 
if It ho necessary under our Procedure Act. As the sixth 
mo^r.bor hnd died and another, who had no part in the 
iratior charged, been selected in his stead, the language 
abn v'p givpn is pretty close to accuracy as the mo"j)bers of 
the Boird. Tlie evidence sliorrp tlie Tnoney was paid and 
9'^ch director rceived his share before the order was 
i'^suod, and this is urged in arrest of judgment. But it 
also shov;s tliai ihe order was issued and made payable to 
1ho directors and these five defendants endorsed it. The 
treasurer prespnted it and obtained credit for it in his 
settleipont. Thi7s the very thing charged is established, 
the dist7^iet is wrr/nrrfully required to pay what it does not 
oYi^o, nnd wliat the te^^tiivony shows the defendants knew 
it did not owe, and all were le??:allv bound to know it did 
not 0T:e. The question as to whether this payment was 
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f radulent smd corrupt was for the jury, and by their ver- 
dict tliey find it to be wijful, f radulent and corrupt as it is 
cliarge^U, «nd surely, this would make out the crime of 
misdemanor in office. There appears to be but one ques- 
tition l<!(t' t. Defendants conttmd tnat no evidence was otter- 
ed to show that they had taken the oatb which as directors 
they were required to take. We are r^erred to the Act of 
1895, P. L. 284, but this is not the act that requires the 
taking of the oath, the power to administer tne oath is 
conferrred upon the directors — Secretary and President 
by this act to avoid the necessity of calling in\ an officer. 
The Act of 1891, Purden 348, pL requires the oath to be 
taken by all directors before entering upon their duties as 
such, and a copy thereof shall be entered upon the mintites 
of the board. . While the Ciommonwealth claim that they 
did show by the minutes that the oath was of record in 
the minutes, yet as the hook is Bot now before us we will 
consider it as though it had been wholly omitted. The 
situation then is this: The aet- imposed upon defendants 
the duty of taking the oath and noting it in the minutes. 
Without performing his duty they take upon themselves 
the office of director, take charge of the school property 
of the schools, appoint teachers, levy and cause taxes to 
be collected, and according to the verdict, illegally and 
fradulently appropriate a portion thereof to their own 
use. When called upon to answer for such act, they inter- 
pose as a plea, their own negligence, their alleged failure 
to perform the very first duty required of them. In effect 
they seek to deny their official existence,^ when called upon 
to answer for a misappropriation of the funds, but assert 
it for all other purposes. Surely th^ cannot be heard to 
excuse themselves upon such ground hence it is unimport- 
ant whether the minutes show the taking of the oath, or 
whether it wisis in point of fact taken, in ^ther event they 
are required to answer as directors for their acts. While 
they, might be ousted for this neglect of duty in a proper 
proceeding, they cannot oust themselves when it suits 
their convenience to do so. 

And now, January 3rd, 1896, the motion is denied' and 
arrest of judgment refused. 
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Consiituiional Lauh-Ad 0/ April 92^ igoS^ P. A., 284. 

Tile Act of April 22, 1905, P. L. 284 whkb providtt ^t in aB ctMt of na- 
man ooBTictionp apoa tbe cntiy of saffident feoogBiaaot, tiw dofendaBt may ap- 
peal, i« in Tiobtion of Sodion 14 of Axtide 5 of the ooudtatioa becawe It Uodla te 
right of appeal to the defendant and attampla to abfogala the oonstitatioBal profiiien 
that aadi appeals ahaU be npon aUowanoa of theappcUalecoQitorivdfe theieof npon 
caoae ahown. 

In the Court of Quarter Sessions of Lehigh Connty. 
Commonwealth vs. John F. Weiler, Harvey Mohr, Harry 
Desch and Oscar Acker. No. 36 September Sessions, 1905. 
The defendants were charged with having violated the 
Act of April 26, 1905, R L. 310 by fishing with a seine net 
with smaller meshes than allowed by law without giving 
bond. They were summarily convicted before Qeorge 
Fry, an Alderman of tbe City of Allentown, and fined as 
provided in said act. Defendants appealed to the Court of 
Quarter Sessions of Lehigh County without securing an 
allocatur. Motion made to quash appeal. Appeal quashed 
and stricken off. 

The Court was asked to quash the appeal for the fol- 
lowing reasons: 

1. Because the defendants failed to bring their 
appeal after allowance of said Court of Quarter Sessions, 
upon cause shown, in compliance with the Act of Assem- 
bly approved April 17, 1876. 

2. Because the Act of Assembly approved, April 
22nd, 1905, purporting to amend an act relating to eases 
of summary conviction and under which act the above 

e- 

appeal was taken, is unconstitutional, being in contraven- 
tion of Art. 5 Section 14 of the Constitution of Pomsyl- 
vania. 

Horace W. Scfaantz, District Attorney, for Common- 
wealth. 

Allen W Hagenbach for Department of Fisheries. 
W. La Monte Oillette for Defendants. 

October 27, 1905. Trexler, P. J. The parties were 
charged with having violated the Act of Assembly, 
approved April 26, 1905, by fishing with a seine net in the 
waters of Helf rich's Spring. They were adjudged guilty 
by the alderman and sentenced to pay a &ie and costs. 
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They entered bail for their appearance at the next term of 
Court of Quarter Sessions. There was no allowance from 
the judge of said court and the case was called by the 
Commonwealth before indictment found and objection 
made and motion entered to strike off the appeal. 

The Act of Assembly approved April 22ndy 1905, P. 
L. 284, amending the Act of the 17th of April, 1876, pro- 
vides : That in case of a summary conviction the defendant 
may, by entering good and sufficient recognizance to 
answer said complaint on a charge of misdemeanor, 
appeal from the judgment of the magistrate to the Court 
of Quarter Sessions of the county. 

It will be observed that the right to appeal is limited 
to the defendant and that the allowance of the court or 
^^y judge thereof is dispensed with. 

Upon the argument of the matter, counsel for the 
Commonwealth contended that the act was unconstitu- 
tional and for that reason the appeal in this case was not 
properly taken. Article 5th, Section 14 of the constitution 
of 1874 provides: *'In all cases of summary conviction in 
this commonwealth, or of judgment in suit for a penalty 
before a magistrate, or court not of record, either party 
may appeal to such court of record as may be prescribed 
by law, upon allowance of the appelate court or judge 
thereof upon cause shown. '^ 

We need not here discuss the law of summary convic- 
tions. The courts have decided that they have a place in 
our system of laws and are not inconsistent with the 
right of trial by jury. 

Whilst the lower courts are slow to declare any act 
unconstitutional, still where the volation is clear, the duty 
of the court is obvious. The fourteenth section of article 
fifth, above referred to, very plainly gives either party the 
right to appeal but leaves only to the legislature the right 
to prescribe the court to which the appeal may be taken 
and explicitly states that it must be upon allowance. 

I am unable to see how the legislature can change 
these provisions. To my mind the matter is too clear for 
argument. The act is unconstitutional. 

Now October 27th, 1905, the motion to strike off the 
appeal by reason of the fact that no allowance was had is 
granted and the appeal is stricken off and quashed. 
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MlLT.KR VS. MiNBHAKT, JaHN ITT AL. 

Tke owner o* p«<opefty, who it in pott€tsi«A. if entitled to Bftintain a bill is 
cqtitgr to bwe dcedi, pazt»ftitig to oonvcf tho propoftf wUch tro provod to bo foi^ 
gerios, canoeUfed-on tbo gmtiiad that they are a doodon Wa title. 

In the Court of of Oommon Pleas No. 2, of Allegheny 
County. No8. 1011 and 1047 July Term, 1904. 

W. C. McClure and Wm. M. Pine for Plaintiff. 
W. S. Thomas and E. W. Arthur for Defendants. 

Opinion by Shaf er, J. Filed June 26, 1905. 

Those' cases were tried together, and the circamstan- 
ces out of which they arose are so interwoven that a s^ar- 
ate discussion of each would be useless. 

The bills are for the cancellation of certain deeds pur- 
porting to convey to the defendants property which the 
plaintiffs claim to own, and of which they are in posses- 
sion. 

1. In the year 1900 the plaintiff, J. J. Miller, was the 
owner of a farm in Moon townshp, in the county of Alle- 
gheny, and in January, 1900, he conveyed this farm, sub- 
ject to a mortgage of $1,400, to one Philomena Wigley, 
and receiveil from her in exchange thereof a deed for 
three 8evet*al properties, one oonsisting of five adjoining 
lots in Aleppo township, a lot on Howard street in the 
Tenth Ward of the city of Allegheny, and a lot fronting 
on ( -raig street in the city of AlJegheny, the Craig street 
property being subject to a mortfi:age for $1,300. 

2. In November, 1901, J. J. Miller conveyed the Craig 
street property, subject to a mortgage, to one Barbara 
Wigloy, and received in exchange therefor a jwroperty in 
the Thirteenth Ward of the city of Allegheny, subject to 
a mortgage of $1,350, made to C. F. Minehart, one of the 
defendants; the last m^itioned property being conveyed 
by Barbara Wigley to Eleanor C. Miller, the mfe of J. J. 
Miller, one of the plaintiffs above named, who entered into 
possession of the same, and so far as appears still remains 
in possession. 

3. All of the above transactions were managed for 
the plaintiff, Miller, by J. Henry Jahn, one of the defend- 
nnta, who was a real estate agent having an office in the 
city of Allegheny, and Jahn became the agent of Mrs. 
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Miller for the collection of the rents of the Thirteenth 
Ward property and the payment thereout of the interest 
on the mortgage. Jahn was also the agent of C. F. Mine- 
hart, the mortgagee ahove named, and of his mother, who 
was assignee of the mortgage, for the collection of the 
interest thereon. 

4. During the year following this exchange Jahn 
collected the rents of the property to an amount which it 
does not now seem necessary to ascertain, but appears not 
to have paid the interest to Minehart at least in full. 
Jahn then proposed to the Millers that they should turn 
the property over to him for a year, allowing him to col- 
lect the rents and pay the interest on the mortgage and 
endeavor to sell it for them; at the same time Jahn repre- 
sented to Minehart that he was making an arrangement 
between him and the Millers which would secure him his 
interest. There was put in evidence a paper marked * 'Ex- 
hibit No. 13 J. G. M., ' ' which purports, to be an agreement 
between Charles F. Minehart and J. J. Miller and his wife, 
which recites that Miller and wife have made a deed for 
certain pieces of land to Minehart, and then proceeds to 
set the conditions upon which the deed is supposed to 
have been made, namely, that the mortgage, with an addi- 
tional sum, is to be repaid to Eliza Minehart, and that the 
Millers were to have the right to sell the property within 
a year, and that Charles F. Minehart should make a deed 
within that time at their direction, and that if they failed 
to pay the same that then the deeds should become absolute. 
Both Minehart and the Millers disclaim the making of any 
such agreement, although, they do not seem to be very 
certain as to the genuineness of their signatures, and it 
does not seem to be material to determine whether or not 
the signatures were genuine. We will find as a fact that 
neither the Millers nor Minehart understood that the 
instrument contained any recital of a deed by the Millers 
to Minehart. 

5. There is upon record in the recorder's ofiB^e of the 
county of Allegheny a deed purporting to be made by 
John J. Miller and Eleanor C. Miller, his wife, to C. F. 
Minehart, dated November 5, 1902, and recorded Febru- 
ary 25, 1903, which, for the consideration of $1,800, pur- 
ports to convey, first, the Thirteenth ward property 
above mentioned; second, the five lots in Aleppo town- 
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ship above mentioned, and third, the Howard street 
property above mentioned. 

G. Tliere is also on record in the same oflSce a deed 
imrporting to be made bv C. F. Minehart to Linnie Wol- 
ford, November 14, 1902, and recorded April 6, 1903, 
wliich purports to e(invey the lots in Aleppo township 
above mentioned and the Howard street property above 
mentioned. 

7. There is alro on record in the same oflSce a deed 
])urporting to be made by C. F. Minehart to Linnie Wol- 
ford, dated April 4, 1903, and recorded April 23, 1903, 
which for the consideration of $2,000, purports to con- 
vey the Thirteenth ward property above mentioned. 

8. There is also on record in the same oflSce a mort- 
age purporting to be made by Linnie Wolford to C. F. 
Minehart for $1,500 on the Howard street property above 
mentioned, reciting a deed supposed to be made by 0. F. 
Minehart to Linnie Wolford on November 14, 1902. 

9. Linnie Wolford was a stenographer in the em- 
ploy of iJahn and, shortly after the above deed purport- 
ed to have been made, she conveyed the properties above 
mentioned to Jahn, who thereafter conveved them to 
Mary A. Jahn, his wife, one of tiie dofendants, the con- 
veyance to his wife, being purely voluntary, so far as ap- 
pears. 

10. One, Thomas Alexander, is named as a de- 
fendant in the caption of each case, hut neither bill con- 
tains any allegation as to his connection with the case. 
Alexander has, however, filed an answer to the bill, in 
which he practically disclaims knowledge of the matters 
set out in the bill, and sets out that (-n November 5, 1903, 
he loaned J. Henry Jahn, one of the defndants, $1,200 
and received therefor a mortage upon the Thirteenth 
ward property above mentioned, and that he relied upon 
the title thereto as set out in the above mentioned deeds. 

11. Miller and wife deny that they ever signed the 
deed above mentioned, ])urporting to be made to Mine- 
hart, and Minehart denies that he signed either of the 
deeds above mentioned, purporting to be made by him 
to Linnie Wolford, and all these parties testified 
that they had no knowledge of the existence of 
such deeds until a short time before the filling of these 
bills. If the signatures to these respective papers are not 
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genuine, they are very good imitations of the genuine sig- 
natures of ihe i)arties; but considering the character of 
Jahn's evidence and all the circumstances of the case, 
we are of opinion that he was quite capable of making 
such imitations, and considering the whole of the testi- 
mony in this case, we are of opinion and find that the 
signatures purporting to be those of John J. Miller 
and Eleanor C. Miller, his wife, on the deed suppos- 
ed to be made by them to C. F. Minehart on November 5, 
1902, above mentioned, are forgeries, and that the same 
was never executed or delivered by Miller or his wife; 
and we are further of opinion that the deeds above men- 
tioned, purporting to be made by C. F. Minehart to Linnie 
Wolford were never signed or executed by said Minehart 
and are forgeries. 

CONCLUSIONS OF LAW. 

1. The plaintiffs, being in possession, are entitled to 
maintain a bill in equity to set aside the deeds above men- 
tioned as being a cloud upon their title. 

2. The deed purporting to be made by the Millers 
to Minehart, and the two deeds purporting to be made by 
Minehart to Linnie Wolford having been found to be for- 
geries, the plaintiffs are entitled to a decree that the 
same be declared void and be cancelled and delivered 
up, and the deed from Linnie Wolford to J. H. Jahn, and 
the deed of Jahn and wife to Mary A. Jahn, the wife of 
J. Henry Jahn, being founded upon the forged deeds above 
mentioned, the plaintiffs are entitled also to have them 
cancelled and delivered up, and the defendants should pay 
the costs. 

Let a decree be drawn to this effect in each of the 
above cases. 
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Strauss bt al. vs. City op Allbntown. 

Afunia'pal itujf>rovem€nis—Dat9uiges an account of iiureas^d flaw of 
water due to erection of Imildings and improvement of streets. 

If ft city kas not incretsed the area of the suiiace drained, it is not Uable to tb^ 

oirner of a mill race which is the natural outlet of a large watershed, where such mill 

race was injured by the increased flow of water caused by the increased number of 

buildings erected within the city and of street improrements properly completed by 

he city in the exercise of its municipal functions. 

In the Court of Common Pleas of Lehigh County. 
Isabella Strauss and Thomas Strauss, her husband, and 
Henry N. Sleifer vs. The city of Allentown, No. 11, Octo- 
ber Term, 1903. Action of trespass for damages to a mill 
race. Non-suit. Motion to take off non-suit. Motion to 
take off non-suit over-ruled. 

Evan Holben and John Eupp, for Plaintiffs. 
Leo Wise, City Solicitor, for Defendant. 

Trexler, P. J., October 27, 1905. The facts in the case, 
briefly stated, are as follows: By an ordinance of the city 
of Allentown, a large area of land was added to the city; 
streets were opened and paved, curbing and gutters 
made and the character of the land was changed from that 
of rural to urban property. In consequence of this change 
the quantity of water which flowed into the tail-race of 
the plaintiffs was so materially increased that sand, peb- 
bles and stone were broupfht into the race and the race fil- 
led up, thereby causing damage to the plantiffs. 

The uncontradicted testimony in the case, however, 
is that the area of the water-shed was not increased at 
all. There was no diversion of the waters. All the water 
that flowed into the plaintitTs' tail-race flowed there by 
reason of the fact that the tail-race was the lowest point 
in the water-shed and the area of the water-shed is the 
same as it has been from time immemorial. 

The only question involved in the case is whether the 
city is liable owing to the increased flow of surface wa- 
t«r by reason of the change of the character of the water- 
shed by the building of houses and the making of muni- 
cipal improvements. 

The only case directly in point that I find in Penn- 
sylvania is Brunnhouse vs. York, 5th York 164. I have no 
accesss to the report. In that case it was held that the 
city was not liable to the owners of property situate near 
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a natural water course where such property was injured 
by the mcreased liow of water caused by the increased 
number of buildings in the city limits. 

The general law as to surface waters would lead to 
the conclusion that if the city in the exercise of a proper 
municipal function opens streets and paves them and con- 
ducts the water from buildings erected within its limits 
through such streets and gutters over the lands of the 
plaintiff he has no remedy as long as there is no increase 
in the area drained over the land and the fact that the city 
might have prevented such increase by a system of sew- 
ers does not give a reason for the recovery of damages 
by the plaintiff. 

Tiedman on Municipal Corporations Sec. 354; 

Dillon 's Municipal Corporations, 3rd edtion, Vol. 2, 
sections 1039 to 1042, inclusive 

It must be remembered in the consideration of the 
case before us that the water drained into the plaintiffs' 
mill-race came there through a natural channel. 

It would appear that the reason in Kauffman vs. 
Griesemer, 26 Pa., 407, would apply to this case. There 
it yas held that the improvement of lands by agricultur- 
al or mining operations, al through thereby the volume of 
water discharged upon the inferior tenant was increased 
he had no right of recovery. 

Without going into an extended discussion of the 
question, I believe I committed no error in entering a 
non-suit and therefore the motion to take off non-suit is 
over-ruled. 



Strauss et ai. vs. Township of Whitehall. 

Negligence — Liability of Township, 

Section 8 of Article 16 of the constitiition which provides that mnnicipal and 
o&er corporations shall make just compensation for property taken, injured or de- 
stroyed by the constmction of their works, highways or improTements does not apply 
to townships. 

In the Court of Common Pleas of Lehigh County. 
Isabella Strauss and Thomas Strauss, her husband, in 
right of said Isabella Strauss vs. the Township of White- 
hall. No. 12 October Term, 1903. 
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John Bupp and Evan Holben for Plaintiffs. 

T. P. Dirfend^fer and M. P. Schantz for Defendant. 

Trexler, P. J., October 27, 1905. In this case the 
plaintiffis were injured by the change of the grade of a 
road in the Township of Whitehall. Their right to recover 
was denied by the defendant and the cases relied npon 
were Wagner vs. the Township, 132 Pa., 636 and Shoe vs. 
Nether Township, 3 Snp., 137. 

These cases clearly exclude townships from the 
operation of Article 16, Section 8 of the constitution and 
seem clearly decisive of the matter. 

Now, October 27th, 1905, the motion to take off the 
nonsuit is overruled. 
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Pish Baskuts. 

flM dasMip^Lti^Hie id waintaM/M^ ike pmrpoU ofUMng^ mh-^Ad $/ 
0f'ApfU rr, 1903. 

Ulidteflb«aetbfApraS7, 1903, P. L^ 319, ■ lltMM I0 opMie « fiA bMM 
#idi*i KB giwi n > fvrth^ F^imifc of t«ki«irtelte**f«ri Iktt iMvllete onlf «ii Ite pw 
ton named in the Uoenie, and that penon akwie haa Iha rfghl^a^ Mitkeriify to opa* 

The diacretionarj power of the Coaaiiasioner of«?1sheriat ia matlcra of tiiia 
kind ia broad enoa^ to permit him to deriate from the atrict letter of the law in in- 
dltidtul cSUU'wh^Ve ittch a iMnftnefiOniroald #otk'a' iaaa1fM*harda&i{j to as 
honatt holder of a licanae, who might, for aoma anfoieteen leaaon, Midr at a'lam- 
porary phyaical diaabilityy find it ncoasatry to have aaalatanoe In fiahing ttia baakat, 
or to have work dona temporarily bp aoaM one alaa under hia diiaction and av&or- 
ity, bat in aU andi caaea ttia written parmiaiion of ttia department ihonkl firat be 
applied for and obtained. 

Att<)fti6y Geri6rirtf D^ftrtmem. Opinion to W. K 
Meehan, Commissioner of fisheries. 

^iStz,' Dteptrty Attortiey €teii6rtil, ISspteriiber "Tr/igoS. 

I have before me your letter of recent date, In which 
yen ftfik to be officially tidvided t^histher^the Hceitde to 
operate a ifii^h basket with wing walls for the* purpose of 
taking' e&ls,^tmder the provisions of the Act of Apiil 27th, 
1903 (P. L. 319), is to be considerediujtt prhilegergtairtedf 
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to a particular person or a permit issued for the use of a 
speciJSc apparatus ; in other words whether it is the person 
or the thing to be operated which is licensed by the state. 

In order to arrive at a proper conclusion, it is neces- 
sary for us to consider the language of the act so that the 
intention of the legislature may be understood. The law 
distinctly provides that the license is to be issued to a 
person who must be a citizen of .this commonwealth; that 
the written application made to the department for the 
granting of the license must bear ' ^ the name and place of 
residence of such applicant and his description as near as 
may be;" and that the said certificate or license when 
issued, ^' shall authorize the owner thereof to take eels 
from the waters of this commonwealth as provided in the 
first section of this act. Said certificate or license shall 
not be transferable, and shall be exposed for examination 
upon demand.^' 

In the light of this language it is perfectly clear that 
the intention of the legislature was to permit eels to be 
taken in this manner by certain persons duly Uceojied by 
the department^ under certain restrictions and regulations 
named in the act. It is. equally clear, and J therefore 
advise you, that the right, granted by the license can be 
enjoyed only by the person named therein and that this 
person alone has the right and authority to operate a fish 
basket constructed in accordance with the law. 

^'I desire, however, to advise you further that your 
discretionary power in matters of this kind is broad 
enough to permit you to deviate from the strict letter of 
the. law in individual cases where such a construction 
would werk a manifest hardship to an honest holder of. a 
license, wlio might, for some unforseen. reason suoh.as a 
temporary .physical disability, find it .necessary, to have 
assistance in fishing the basket, or to have work done tem- 
porarily bysome one else, runder hisdireotiou and. authority 
but in all • such casea : the written * pernuasiw of your 
dqptartment should, first beijipplied for and oli^tained. 
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Fish Baskkts. 

Fish lyaskrts — Afjveabie do/iomi — U^idih between slats — Ad of April 
27^ ^903- 

Under the Act of April 2/, 1903, P. L. 319, the entire bottom of a fish buket 
vsed for tsklng eels most be remOTable, and mast be taken ont at sunrise and kept 
ovt vntil sunset. 

The half -inch space between the shts, required by the act, must exist at all 
times, without regard to the space left when the basket was constructed, or the sub- 
sequent effect of the action of the water upon it. 

Attorney General's Department. Opinion to W. E. 
Meehan, Commissioner of Fisheries. 

Feitz, Deputy Attorney General, September 27, 1905. 

I have before me your communication of the 20th 
inst., asking for an official opinion upon several questions 
which have arisen ya regard to the proper legal construc- 
tion to be placed upon the language of the first section of 
the act of April 27, 1903 (P. L. 319), which reads as 
follows : 

*'That from and after the passage of this act, it shall 
be lawful to catch eels in the waters of this common- 
wealth, by use of fish baskets with wing walls; provided, 
that every basket so used shall be made of slats not less 
than one-half inch apart, with a moveable botttom which 
shall be taken out of each basket so used at sunrise and be 
kept out until sunset; and no basket shall be used or 
operated for the taking or catching of eels, excepting from 
the twenty-fifth day of August to the first day of Decem- 
ber in each year; provided, that the penalty for using said 
basket at any other time, or in any other manner than is 
authorized by this act, and for catching and taking any 
other fish than eels from the streams or waters of this 
commonweath by the use of such baskets, shall remain as 
heretofore. ' ' 

You asked to be advised on these two points : 
1. Whether the words **with a moveable bottom, 
which shall be taken out of each basket so used" mean 
that the entire bottom of the falls must be taken out or 
only a portion thereof. 

2. Whether the words *'That every basket so used 
shall be made of slats not less than one-half inch apart" 
mean that this space shall be determined at the time the 
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basket is oonstrncted cfr after it has been placed in 
position to be fished, aiid after the wood is swollen by 
contact with the water. 

In reply to the first question I beg to say, that giving 
the words used by the legislature their proper meaning, 
it is obvious that the word ** bottom*' means the entire 
«Bd not a portion thereof. I therefore ad-vise yon that, to 
<K>mply with the letter and the spirit of the act, the entifte 
bottom of the fall must be removable and taken out, m 
accordance with the provision of the law, at sunrise and 
kept out until sunset. 

In regard to your second question, Hie evident inten- 
tion of the legislature was to provide for a space of not 
less than one-half inch between the slats in the basket 
while the same was being fished, in -oixler that small fish 
drawn into the basket should have proper means 4>f 
escape. It therefore follows that the space provided^ bjr 
the act, to wit: One-half inch between the slats, must be 
preserved at all times without regard to the spaoe 
between the 6lats at the time the basket was constructed ; 
otherwise, any person charged wih a violation ctf the law 
in this regard might set up the plea, that, at the^ time the 
baisket was constructed, a sufficient space had been left to 
comply with the requirements, but that by oontinuedvex- 
posure to the water the wood had become swollen aaid the 
space correspondingly decreased. I am therefore of the 
opinion, and advise you, that the half -inch space beii^eQii 
the slats provided for by the act must exist art all fCimes. 
Any deviation therrfrom constitutes an offense -vbich 
should be properly and promptly punished. 
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Long jm. . Ybagkr. 

LmwfJ&if SeCk 9. 
5 8iif« tewt451« Sac; t, 

Jaeob E.. Long, J^aintiff in <IBi:rar .and J>QC<9|)}iiiit 
rbelow w. L. OE. Ye»g»r,, X>9£9i|da&t in Erro^ and ^^iaii^tifl 



3IO LONO VS, >¥SAQBR. 



below. No. 56 June Term, 1905. Certiorari. Exceptions 
dimnissed and record sustained. 

Edwin H. Stine for Plaintiff in Error. 
Keuben J . Butz for Defendant in Error. 

Trexler, P. J., October 27, 1905. The only question 
involved in the exceptions filed is as to whether the return 
of the summons was less than the time required by the 
Act of March, 1810, section 2. The other exception as to 
the service was not pressed at the argument. 

The Act of 1810 provides as follows: 

A summons directed to the constable 

commanding him to cause the said defendant to appear 
before the said justice on a certain day therein to be 
expressed not more than eight nor less than five days after 
the date of the summons. 

The transcript discloses that the summons was issued 
on the eighth of May returnable on the 13th of May — ^was 
this in compliance with the act of 1810, supra. 

Under the Act of June 20th, 1883, P. L., 136, it is pro- 
vided that * ' Where, by law or any rule of court, perform- 
ance or doing of any act shall be ordered and directed and 
the period of time or duration shall be prescribed and 
fixed such time shall be so computed as to exclude the first 
and include the last day of any such prescribed or fixed 
period. ' ' 

This act was merely declaratory of the law as it 
existed prior to its passage. Lutz 's Appeal, 23 W. N. C, 
515. 

The evident purpose of the method employed is to get 
rid of the fractions of the day. From ten o 'clock May 8th 
to nine o'clock May 13th would lack one hour of being five 
days. To obviate the necessity of reckoning as to hours 
and possibly in some cases minutes, the law arbitrarily 
and for the purpose of convenience declares that it will 
disregard the fraction of the first day by excluding the 
first day and as to the fraction of the last day it will get 
rid of that fraction but will even up the exclusion of the 
first day by including the entire last day in the reckoning. 

I am aware that there are several decisions of co- 
ordinate courts which do not support the views herein 
expressed. Goldman vs. Teitlebaum, 10 Dist. Bep. 53; 
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KiHian vs. Eishell, Justice Law Reporter, Vol. 3, Page 142, 
Salsburg vs. Honas, 12 Luz. 171. 

Ordinarihf I would sustain the exceptions upon the 
decisions of these courts but I have such decided convic- 
tions to th€ contrary that I am compelled to come to a 
different conclusion. 

It would be useless to refer to the numerous decisions 
bearing upon the question involved. It is sufficient in my 
view to rest decision of the question upon what to me is 
the plain language of the Act of 1883. In my opinion the 
summons was- returnable in accordance to the act. 

Now October 27th, 1905, the exceptions are dismissed 
and the record sustained. 



COMMONWBALTH VS. ClYMER. 

Constitutional Law Act 0/ May 18, iSgs, P. L, 94— Right of Court 

to excess an opinion as to the guilt of the defendant— Duty of protffonotary 

The Act of May 18, i893, P. L. 94, proriding for the creation of a medkal 
coandi and thiee state boards of medical examiners etc., is not nnconstitational for 
the reason that the penalty prorided by the foarteenth section thereof is not indicated 
or covered by the title of the act. 

Where the court instructs the jury that they are judges of the law and the facts 
and that the law as giTen to them by the court is the best evidence as to what the law is 
and that they can bring in a verdict of gailty or not gailty and also informs them 
that in the opinion of the conrt the defendant is guilty, no error prejndicial to the 
defendant has been committed. 

In the contemplation of the act the prothonotary is not a jndicial officer grAntittg 
licenses for the practicing of medicine. 

The mere fact that the defendant esliibited a diploma to the prothonotary and 
obtained his certificate^ did not give him such a colorable right to [Practice n^edicine 
as will protect him from the penalties of the act. 

In the Court of Quarter Sessions of Lehigh County. 
Commonwealth vs R. S. Clymer. No. 10 June Sessions, 
1905. Surcharge illegally practicing as a physician. 
Verdict of guilty. Motions made in arrest of judgment 
and for a new trial. Motions in arrest of judgment and 
for a new trial overruled. 

Horace W, Schantz, District Attorney, A. G. Dewalt 
with him, for Commonwealth. 
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Jas. L. 8chaadt and C. Oncaf Beadley for Defendant. 

The fallowing readons for a new tridl were filed: 

1. BeOause tbe verdict is against the law. • 

2. Because the verdict Is against the evidimoe. 

3. Because the verdict is against the weight of the 
evidim6e. 

4. Because the Att of May 18^ 1893^ Under which the 
defendant was indicted, is unedniMitutiolialy for the reason 
that the p^ialty provided by the Mth section thereof is 
not indicated or covered by the title of the act. 

5. It is respectfully submitted that the Colirt ^fered in 
instructing the jury that the quiestion of Intuit need not 
be considered by the jury. 

6. It is respectfully submitted that the Court erred 
in directing the jury to disregard the Prothonotary 's cer- 
tificate of registry and in failing to inform the jury that 
the issuance of the certificate and its delivery to the 
def endanty ga,ve ^ him sti^h a ' ^olOlrable right to practice 
m^eine *as will relieve him f rem convietite and ptOiish- 
tnetit for the commissidn of what «t the faigbest is a 

't<fofanidal violation of tkeiaw. 

7. It is TespectfuUy submittM tbiit tiie Ppseidflnt 
Jttdge of tlte CouM; errad in cottmmfiicaliitt' his petmnAl 
belief of the defendant's guilt to ttie faOfy in' Vhe charge, 
even though coupled with the instloictions thkt the jury 
need not regard his opinion and that they alone are the 
judges of the facts and the law; and it is further respect- 
fully submitted that tlie error was -aggravated -by.^ the 
Oourt-twioe repeating tiieeaid'eqpinicm^^i the President 
Judge and again for the fourth iine wtlMMi 4he gftiy re- 
turned into the t^ui^lrootaf^Srfartb^ 'While 
the defendant cioinot >cottfpI&in if the praildfaigt jfMge 
expresses his conviction of the' dfelflStidtilit'^s'g^t to tte 
;|tiry ithd ecfuples it witti the temark that if /he mere a 
juror -he wdttkl find the ddfendalit Miilty,*yet,^hen thilft 
opinic^n is repeated thtee timeis to »e jury it is respect- 
fully submitted that the repeated expression unduly 
^influ<eifdes'ki ju^ dndi^ev^ts the jury frt>m'wnderhig*Bi]i 
impartial verdict. 

8. It is respectfully submitted that the Court erred in 
*refti8inff defendant's point thbt Under all the -credence 
the verdict must be for the defendant 
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Trexler, P. J., October 27, 1905. The defendant was 
indicted for a violation of the provisions of the act 
approved May 18, 1893, P.L.94, entitled ** An Act to estab- 
lish a Medical Council, and three state boards of medical 
examiners, to define the powers and duties of said medical 
council and said state boards of medical examiners, to 
provide for the examination and licensing of practitioners 
oi medicine and surgery, to further regulate the practice 
of medicine and surgery and to make an appropriation for 
the medical council. ' ' 

The reasons submitted by the defendant are substan- 
tially two; the one, that the act is unconstitutional and 
the other, that the Court upon the trial of the case 
expressed an opinion as to the gnilt of the defendant. 

As to the first reason — Defendant contends that the 
title of the act does not give notice of its contents in so far 
as the violation of the act is made a misdemeanor. 

The word used in the title is ** regulate" and it is con- 
tended that this does not cover section fourteen of the act 
which provides a penalty for its violation. Since regula- 
tion is made effective only through penalties, a title ex- 
pressing a purpose to regulate implies such penalties. 
Commonwealth vs. Sellers, 130 Pa. 32 ; Commonwealth vs. 
Silverman, 138 Pa. 642; Commonwealth vs. Jones, 4 Pa. 
Sup. 362; Commonwealth vs. Rothermel, 27 Pa. Sup. 648. 

I refrain from further discussion of this matter as I 
think that these cases clearly indicate that there is no 
merit in the defendant's contention. 

In considering the objection that the Court influenced 
the verdict by expressing an opinion, we should look at 
the facts in this case. The commonwealth proved that the 
defendant practiced medicine. He came before the pro- 
thonotary and exhibited a diploma from some western 
college located, I think, in one of the territories. The 
prothonotary took the diploma and gave him a receipt or 
certificate. It was contended by the defendant that de*- 
livery of this certificate to the d^endant gave him a 
col<Hrable right to praetice medicine. I do not agree with 
the view taken by the defendant. As a matter of law I do 
not think that in the eontemplation of the A<5t of 1893 the 
prothonotary is a judicial officer granting licenses for the 
practice of medicine. 

The fourteenth section of the act provides that after 
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the person desiring to practice medicine has complied 
with the provisions of the act and shall have exhibited to 
the prothonotary of the court of common pleas of the 
county in which he desires to practice a license duly 
granted, he shall be entitled to register. 

The license is that which gives him the right to prac- 
tice and if he has not that, no act of the prothonotary 's 
will entitle hira to practice. I, therefore, told the jury 
that if they found that the defendant had not passed the 
state board examination and had not duly registered 
under the act then it was their duty to convict, and that 
in my opinion he was guilty. I told them that they were 
judges of the law and the fact and that the law as given 
to them by the court was the best evidence as to what the 
law was but I told them that they could nevertheless 
bring in a verdict of guilty or not guilty. By these 
instructions I think I was clearly within my rights as a 
trial judge. The defendant was plainly guilty of a viola- 
tion of the act and if the verdict had been other than 
guilty there would have been a miscarriage of justice. 
The uncontradicted testimony of the commonwealth 
showed that he was guilty of the oflFense charged. 

Now October 27th, 1905, the motion in arrest of judg- 
ment is overruled. 



BtDG. Asso. oi^ New Jersey vs. Bldg. Asso. of Pa. 

Corporaium Law — Doctrine of Ultra Vires. 

A bnildiBg atsociation of the Stite of New Jtntj loaned a warn of money to a 
building association of this state. It wis alleged that the parpose of the loan was 
to enable the Pennsylvania corporation to apparently comply with an order of the 
banking department to strengthen its treasury. It was not shown that knowledge 
of this fact was brought home to the New Jersey corporation. If eld, that in the 
absence of such proof, the fraud could not be inquired into collaterally; that the 
Pennsylyanta corporation had the power to borrow money; diat a corporation may 
not avail itself of the principle of ultra Yixes as a defence where a contract has been 
entered into and executed by the other party and the corporation has received ftkt 
benefit. 

In the Court of Common Pleas of Lehigh county sitting 
in equity. National Building, Loan and Provident Asso- 
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elation of New Jersey vs. National Building, Loan and 
Provident Association of Pennsylvania. No. 27 Novem- 
ber Term, 1900. Jury trial waived. 

Edward J. and James W. Fox and Frank Jacobs for 
Plaintiff. 

James L. Schaadt and Edward Harvey for Defend- 
ant. 

Trexler, P. J., November 13, 1905. The court was 
requested by the plaintiff to find the following facts — 

First. The National Building, Loan and Provident 
Association of New Jersey is a corporation existing imder 
the laws of the State of New Jersey and as such the cor- 
poration was duly registered in the office of the secretary 
of the commonwealth of Pennsylvania as a foreign cor- 
poration doing business in Pennsylvania on the 25th day 
of January, 1897. 

This is affirmed. 

Second. The National Building, Loan and Provident 
Association of Pennsylvania is a corporation existing 
under the laws of the State of Pennsylvania. 

This is affirmed. 

Third. On the second day of June, 1899, B. F. Raesley 
was the president of the Pennsylvania Association, 
Daniel A. Curtis the secretary and J. Craig, Jr., the treas- 
urer. 
. This is affirmed. 

< Fourth. On the second day of June, 1899, the New 
Jersey Association loaned to the Pennsylvania Associa- 
tion the sum of four thousand nine hundred and three and 
35-100 dollars ($4,903.35), said loan being made by check 
dated June 1, 1899, drawn to the order of John F. Flour- 
ney and check of same date to the order of B. F. Raesley, 
J. Craig, Jr.j and Daniel A. Curtis, endorsed by the payee 
and by the National Building, Loan and Provident Asso- 
ciation of Pennsylvania, J. Craig, Jr. On the second day 
of June, a receipt was given ( Exhibit No. 1) by the 
officers of said association in which the officers said ''we 
receive and use as president, secretary and treasurer of 
the National Building, Loan and Provident Association of 
Pennsylvania.*' ' 
. This is affirmed. . ^ 
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Fifth. That in Nov^oQber, 1899, notes of the National 
Building, Loan and Provident Association of Pennsyl- 
vania, drawn by B. F. Kaesley, president, and C. H. 
Brearley, general manager, were given to the National 
Building, Loeui and Provident Association of New Jersey 
ante-dated September 20th, 1899, as evidenced of the loan 
previously made on the second day of June, 1899. The 
notes being dated Allentown, Pennsylvania, September 
20th, one for $1,000, payable in seven months, one for 
$500, payable in nine months; one for $500, payable in 
twelve months; one for $500, payable in fifteen months; 
one for $500, payable in eighteen months; one for $500, 
payable in twenty-one months; one for $500, payable in 
two years; one for $500, payable in twenty-seven months; 
one for $400, payable in thirty months. 

This is affirmed. 

Sixth. That the money so loaned by the New Jersey 
Association to the Pennsylvania Association was de- 
posited by the treasurer of the Pennsylvania Association 
and used by the Pennsylvania Association for its own 
purposes. 

This is affirmed. 

Seventh. John F. Floumey was the president of the 
New Jersey Association in June, 1899, and continued to be 
up to the date of the appointment of the receiv^is. 

This is affirmed. 

Eight. John F. Floumey was elected president of the 
Pennsylvania Association on the second day of June, 1899, 
subsequent to the loan by the New Jersey Association to 
the Pennsylvania Association^ but his election was not to 
take effect until July 1st, 1899. He resigned as president 
and g^ieral manager of the Pennsylvania Association on 
the 19th day of September, 1899, and the resignation was 
accepted on the 21st day of Septenfoer, 1899. 

This is affirmed. 

Ninth. TheNew Jersey Association had no knowledge 
of the use to which the money was put by the Penna. 
Association or the purpose for which it was borrowed at 
the time the loan was made. The New Jersey Association 
was under the law of the State of New Jersey authorized 
to make investments '^and such investments shall be 
made either in loans to or redemption of shares of or in 
purchasing lots and erecting dwellings for the members. 
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or in all of said modes, or in such other ways as the consti- 
tution of the particular association shall provide. ' * 

This is affirmed^ ■ : ■ '' •' :y .: 

Tenth. Under Article 13 of the constitution of the^*- i 
New Jersey Association it is provided: • • . . : ' — ; . 

'*If, however the funds of the Association cannot -be ' 
loaned to members of the Association, the Board of = 
Directors may at their discretion make loans to others . 
than members of tW Aissociatibn^ such lodiiis to b^imade 
upon such terms and conditions as the Board of Directors 
from time to time may designate. V • ; . . 

This is affirmed. ^ .^ : . 

Eleventh. Under the power given th6m by the cdfi-^ 
stitution the Board of Directors of the New Jersey Asso- 
ciation on the 14th day of November, 1899, ratified arid 
approved the loan made on the 2iid day of JuniB*, 1899, and 
the minutes show under that date that it was m6ved and 
seconded that the notes to the amount of $4900, given by 
he National Building and Loan Association of Pennsyl- 
vania be accepted. 

This is affirmed. 

The court was requested by the defendant to find the 
following facts — 

1. The corporation defendant was organized and ^ 
chartered under the corporation act of Pennsylvania of 
April 29, 1874, and its supplements, June 14, 1897.' ' : 

This is affirined. ... ^ 

2. The franchise of loaning or advancing moneys is 
expressly limited to the stockholders; No one^ but a 
stockholder can purchase or borrow the moneys of the 
association. •"' '^ 

This is refused. ' . .- i. • •.. 

3. Prior to the act bf June 2, 1891, biiilding and loa^ • 
associations had no right to borrow money. That act pro- ; ^ 

In adiiition to the corporate pow^s -oionf erred on 
building and loan associations by -Act of April &9; 1874, ' -^ 
they shall have the right, when applications fbr* loans by - 
the stockhdlders thereof shall exceed the Acrtimula'tions^ 
in the treasury; to make temporary loans of such suiti or 
sums of money t6 meet demands, nrtf igxceedins: ill -the •* 
aggregate, fifte^ thousand (ioUars (i^15;000) ftt a lewTat^^' ? 
of interest than six per <5ent. and-s€feut^'tlie payment of • 
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the Mine bj notet bond or aaagmnttit of ite jndcmeHte ftnd 
moMgageftaa collateral ;jBaid loans to l>e repain'out of ibe- 
accumulations in the treasuiy, as soonias snflleient is paid 
xa and there is 00 deoMind^ tberc^oh hy botrowing stoek* 
holders. (P. P. 174; 1 P. & L. I%.'4eS.) 
This is affirmed. 

4. The supplrasental act of June 2S, 189&, P. L. 303, 
provides as follows: 

ThsA^ in adklition to the corporate powers coitferred< 
oil building and loaa assoeiationa Iqr /thethirty^Tefith 
section of the Act of April 2^,. 1874; thef shall have tlie 
right, when a series of stock has matufedv <^ wiien appli- 
cation for loans by the stockfaoldenr thereof shall eoreeed 
the accumulationa in the treasury, ta make teinpoirary^ 
iQaos of such sum or sums of .money lo meet tsuohde-' 
mands, not exceeding in the aggregate of amdh loan at any 
time twenty-five per cent, of the withdnwal value of the 
stock issued by said association at a rste of interest ieea- 
than six per centum, and secure the payment of the same ' 
by interest bearing order, note or bond as ooilateral; eidd' 
loans to be repaid out of the accumulatioBe in thie treas- 
ury aSi soon at sufficient is paid in and thwe is BO>demai!id 
therefor by borrowing stockholders. 

Thia ia affirmed. 

5. Thmre is no proof in the ease ftat any espnsa 
promise was ipade by the corporatioii defeDdanl'to j^T^ 
the plaintiff any stipulated sum. 

Thia is refused. 

6. The corporation defendant was investigated by 
the State Banking .Department,; and it was found tiiat the 
funds of the association had been exhausted by improvi^^ 
dent expenditures, and it was told by the^depiirtihent :tod 
the deputy attorney general that the. deAcieni^ must be 
made good by depositing inta the treaanry kd the anooi»* 
tion $4,903.35, and the authorities notified the defendant^' 
offieers that -if that ^eficiencgr ms nnt^ made good irifliin 
a specified time^ a rec^ive^ would W^a|9ointed and' tKa 
asapoiatioii wound iq>. 

This is refused. Tb» testimony stows that the qra* 
tern employed by, the aasooiatioo idid* net meelftbsr. 
ai^xvoval of th# State Baiddng Depaatmeht and tttst the* 
corporation had lost money awl that uir4>rd8r te eoslanne 
buttness |4,a03^8^ siMmld bir depoaHtd iifctlie t lHs a oijr rbg 
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tiie adsodafioB and' the associatkm tu^tifiedof iiii»adti6n 
of the 4qaartiHe&t. 

7. The Mo^pts of the' aSBfyeiatieil, alc^toi^iiijt {6; th^' 
amendment to the confititution adopted April 21; 1899 
(4ee inintited, pp. 67*8) were-dlvided into' a^ loan ftfnd ajQd 
eiipease fund: (See the contents' of the* alliendcileiit)V l^er 
expmise fnnd ^^eeeded the amollIlt^ of te^seiptt),- lOid^ the' 
loan fond wan eziei>eaohed upon; fbr l9iM i^asoh; atni>n]^ 
bthw8| the defieiency fMiMse-azid wasto^bfaf diadb gooS; otf 
on failure thereof, a receiver appointed. 

This is refused as a whole. It appMrrl^tfaktHkte' finds 
of >the associatidnwere dividM' into a loan fund and an. 
es^nse fund but I cannot 'find imyteMii3!keb¥tQhK^^ 
a finding of the remainder of thereqtiest.' 

GONGLTJSIONS OPIiAWi 

The plaintiff has requested the court to fin^'tht^^^l-^ 
lowing — 

First. That the pkiiitlffisett^l^tiyr^^v^a'ittdg- 
nrant in the sum^of $49@a wi^ inteMst frdm-the 8Isf c^^' 
of June^ 1899i 

Thi^ is adopted^ 

Second. That the plaintiff is entitled^to rec^Vier %^d-' 
money from the defendant as money had' ai^dreefel^red by 
the defendant assodaticmfibm'th^ plaintiff associatioii. 

This is adopted/ 

Third. That the New Jersey Association/ the 'j^lfiA-^ 
tiff, had authority to make the loan f or the amdiititt how 
clmmed.^ 

This is addi)ted. - 

FoBTth. Th4tdh«P«iaisyItrtek'Ai(iM«&ffdiihifiI't^^ 
authority to^ berrow > the moser iowMA 1o it 4>y^the 'Ne# ^ 
Jerser Asuoeiatioo^ 

This is revised. 

Filtlt Thttt evw^if H Weoneedefrlhfit^llil^iaee^ithe' ' 
Ne«r JeraoT' AisRSoeiMioii in loaning'th^ tMt^iaiSt^k ifet*^" 
of the Pemasytvania AsBoeiatlMak iii^b^^ 
was ultra^Tiires^ that^ ne¥e^helese;aa4h<^'tt<ate;f #di%ftd^'' 
and jreeeiTtd hjf the defMdttAt KHirpera^^^ li^^ -' 

for its purposes^ the' plaiidiffHAn^mM^ef.^'^ 

This is adonted* 

Sbttia. '• Thsi tbete if i»«llai«ttol» ib tfctf^i a Pft vaf of 
defienpft ffi«d thai tlMi)noa«j( lottieAl^itt^'^lHiAilP \ii^^ki 
defendant ira»«rb«wed4br<ff«tl«lMAftai^(i)MM^iMfftit 
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consequently all testimony relating to this sabject was 
improperly received and should be stricken from the 
record and cannot be considered by the Court. 

This is refused. • ... 

Seventh. That if the defendant association practiced 
a fraud upon the banking department of the State of 
Pennsylvania by failing to comply with the order to make 
good the impairment of its capital that such fraud of the 
defendant ^cannot ..avail it a9 a defence to thia cause of 
action. . . ^ 

This is adopted. 

Eiffht.: That the Court cannot inquire in this proceed- 
ing under the law whether a fraud was practiced on the 
Banking Department ox not. That thi« question can only 
be rais^ by the attorney general under, an appropriate 
proceeding. 

This is adopted. 

Ninth. That any knowledge which John F. Floumey 
'may have fead of the. proposed frauds even .if it should be 
found as a fact. that he had knowledge, cannot j)e imputed 
to the plaintiff association, inasmuch as he was a director 
in both corporations. 

This isadopted^ . . 

DEFENDANT 'S POINTS. 

1. Under all of the evidence the verdict must be for 
the defendant. 

This is. refused. • : . : 

2. If the Court should find as a fact that the corpora- 
tion defendant was short in its accounts, and that pro- 
ceedings were instituted before the banking commissioner 
and the attorney general to .ascertain the condition of the 
defendant, and it was found that $4,903'35 must be paid 
into the treasury of the defendant, not as a liability of the 
defendant, but in cash to make good the deficiency, and if 
paid a receiver would not.be appointed,^ a»d. that Flour- 
ney, in pursuance of this.arrangeinent-with the authoriti^es 
and with:a. knowledge, of what; was. irequiredy gave his- 
check f 01* the. exact sum required., tpmajke. good the 
deficiency, there can be no recovery iu'this auction; 

This is refused. 

3. There is no evidence in the case showing that the 
oflScers of the defendant had any right or authority to 
create a liabilityon th^ part of the corporation. .; 
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This is refused. The money was received by the 
association and used by it and the question of the right or 
authority of the officers to receive caimot be raised at this 
time. 

4. The plaintiff being a corporation cannot transact 
business in this state without observing the provisions of 
the Act of 1874^ and not being registered as required by 
law any business act done by it in this state is void. 

This is refused. The fact is the plaintiff was 
registered in P^msylvania and the certificate of registry 
was offered in evidence. 

5. If the Court should find as a fact that the sum of 
$4)903.35 arose from the excess of expenses over what, 
according to the rules of the society, it should have had, 
and that, to make good this deficiency, the officers, includ- 
ing Mr. Flumey, paid into the treasury of the company in 
cash the required sum and thereby enabled the company 
to keep in business, the sum paid in cash cannot be 
recovered in this action. 

This is refused. The knowledge must be brought 
home to the plaintiff corporation. 

6. If the Court should find as a fact that the sum of 
$4,903.35 was paid into the treasury by Flumoy, to make 
good a deficit and to prevent the appointment of a 
receiver, and that such payment into the treasury was not 
authorized by the directors of the corporation, it cannot 
subsequently be treated as a liability. To treat it as 
such would be a fraud on the members and stockholders. 

This is refused. 

OPINION OF COUBT, 

In the case before us the National Building, Loan and 
Provident Association of Pennsylvania borrowed from the 
National Building, Loan and Provident Association of 
New Jersey the sum of $4900. Whatever tlie method of 
borrrowing may have been, there is no doubt about it that 
the New J^sey Corporation parted with its mcmey and 
the Pennsylvania corporation received it and used it for 
its own purposes. 

The defense relied upon is that the P^msylvania 
ossociatson under the laws of the state had no right to 
borrow the money. 

The defense of ultra vires is an odious one. It is 
well settled that neither party to a contract can avail 
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liimself of such a defense when he has received the full 
benefit of the perfonnance. Jones vs. National Building 
Association, 94 Pa., 215; Amer. and Eng. Enc. of Law, 2nd 
Ed., Vol. 29, 45; Zearfoos vs. F. & M. Inst., 154 Pa., 449; 
Penn. Natural Gas Co. vs. Cook, 123 Pa., 170. 

A corporation may not avail itself even of ultra vires 
as a defense where a contract has been entered into and 
executed in good faith by the other party and the corpora- 
tion has received the benefit of the performance. Oil 
Creek & R. R. Co. vs. Pa. Trans. Co., 83 Pa., 160; Boyed vs. 
Anier. Carbon Black Co., 182 Pa., 206. 

The law never sustains a defense of this nature out of 
regard to the defendant. Wright vs. Pipe Line Co., 101 
Pa., 204; Reed's Appeal, 122 Pa., 565; Trust Co. vs. 
Library Co., 189 Pa., 267; Fidelity Co. vs. West Penn, etc., 
R. Co., 138 Pa., 494. 

It is alleged however in the case before us that the 
borrowing of money in the manner shown in the testi- 
mony was a fraud on the Banking Department of the 
state. I permitted the greatest latitude in the introduc- 
tion of proof as to this subject. If the defendant had 
brought home to the plaintiff corporation knowledge of 
the JFraud and collusion therein, my judgment in the 
matter might be different. But in the absence of such 
proof the fraud cannot be inquired into collaterally. 
There is absolutely nothing in the case which would show 
any act of the New Jersey corporation in relating to the 
transaction except the entirely legal one of loaning the 
amount in question to the Pennsylvania association. It 
parted with the money and the defendant got it. Under 
all principles of equity and justice, the party receiving the 
money should repay it. The money of the shareholders of 
the New Jersey corporation should not go to the Pennsyl- 
vania corporation. The president of the New Jersey 
association acted for his corporation. His term as presi- 
dent of the defendant association began July 1, 1899, after 
all arrangements were completed. 

The Act of June 2, 1891, P. L. 174, empowers building 
associations, when certain conditions are present, to make 
temporary loans not exceeding fifteen thousand dollars 
and to secure the payment of the same by notes, bonds 
and mortgages, such notes to be repaid out of the accumu- 
lation in the treasury as soon as sufficient is paid in and 
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there is no further demand for money by the stockholders. 
It may be that the borrowing of the money from the New 
Jersey association is warrranted by this act but I prefer 
to found my conclusions on the principle set forth in the 
preceding cases : 

In Stile's Appeal, 95 Pa., 122, cited by defendant, it 
is stated that building associations have no power to 
borrow money from banks to loan in turn to their mem- 
bers, and when they charge usurious interest or arbitrar- 
ily fix a minimum premium irrespective of the demand for 
money, the borrrower can raise these facts as a matter of 
defense but it would appear from the latter decisions that 
the defense would only apply to the amount charged in 
excess of the lawful rate. Land Title and Trust Co. vs. 
Fulmer 24, Sup. 256. 

An association has no right to loan to persons other 
than members of the association. But a person not a 
member borrrowing money cannot defend on that ground, 
but recovery is limited to actual amount loaned. 

Wolbach vs. Lehigh Bldg. Ass., 84 Pa., 211. 

After a careful consideration of the matter I have 
come to the conclusiim that the decision of the Court 
should be in favor of the plaintiff. The equities of the 
case, in my view, are all with it and in the light of the 
above decisions the judgment for the plaintiff is 
warranted. 

Now, November 13, 1905, unless exceptions are filed 
within the time provided by law, the prothonotary is 
directed to enter judgment for the plaintiff against the 
defendant for the sum of $6,771.80, which includes interest 
from June 31, 1899, to date. Notice of the findings of the 
Court and conclusions of law to be given by the prothono- 
tary to the parties or their attorneys forthwith. 



L,IEBERMAN*S SONS* LiCKNSH. 

Liquor license law—Pradice^Righi of brewer to enlartre plant by add- 
inj^r bottling department, 

A brewer has t right to bottle his own beer tnd dispose of it from the brewery 
under the regulations provided by the sets of sssembly. 
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A brewer faidttded in tbe descripdon of tke fwemiiM VooBsed a noenllj aeqntr- 
ed inopettj icpantid from tbt brewery bj ft prhrftte readwfty and esedad «poa laid 
tiMttdy ftcqnlted pnypcrty, ft botding pUnt for tbe porpoee of botdmg a pwtiiMi of 
Ihe prodact of tbe brewery. Heid^ tbet ttiii Wfti no violfttion of tbe law. 

It teema tbat vbere tbere ia « doabt at to a iiqaor iicensee'fl rigbta vader bla ti- 
enee, die qneatioii iboald not b rataed by a petion to reroke tbe lioenae b«t by a 
preaecation at for a violation of tbe Uqoor Hwa. 

In the Court of Quai*ter Seasions of Lehigh County. 
In re petition for revocation of brewer's license of Joseph 
Lieberinan's Sons. Bule discharged. 

Calvin E. Amer for Petitioner. 

Di I linger and Schwartz for respondents* 

Trexler, P. J., November 21, 1905. On March 7, 1905, 
a brewer's license was granted to Joseph Lieberman's 
Sons for the premises described as the Eagle Brewery at 
the northwest comer of Sixth and Union streets, in the 
City of Allentown. 

On July 3, 1905, a petition was presented by Malcolm 
W. Gross, asking that the license be revoked for the 
reason that since the granting of the license the licensees 
had acquired i^roperty No. 130 South Sixth street which it 
appears adjoins the property of the licensees to the north 
and that said property so acquired was used in connection 
with their brewing establishment contrary to law. 

In answer to the i)etition, the licensees admit that 
they did acquire said additional property but that they 
acquired said additional property exclusively for the 
bottling of beer manufactured by them at the brewery and 
that in so doing they wished to comply with tbe United 
States Internal Revenue Ijaws Revised Statutes, Sec. 3354. 

The United States statute provides: That any person 
carrying on the business of bottling fermented liquor in 
any place or brewery in which fermented liquor is made, 
or upon any premises having communication with such 
brewery, shall be liable to a fine of five- hundred dollars, 
and the property used in such bottling or business shall 
be liable to forfeiture: Provided, however. That this 
section shall not be construed to prevent the withdrawal 
or transfer of fermented liquors from any of the vats in 
the brewery, by way of pipe line or other conduit, to 
another building or place for the sole purpose of bottling 
the same. 
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'Under our state laws, a brewer has a right to bottle 
his own beer and dispose of it from the brewery under the 
regalations provided by the act of assembly. 

The licensees in this sense were either compelled to 
violate the United States laws by bottling beer in the 
brewery or if the contention of the petitioner is correct 
were liable to indictment if they bottled upon an adjoining 
premises. 

It will be noticed that the description in the applica- 
tion for license covers not only the premises as they 
existed at the issuing of the license bnt the additional 
property purchased. 

The point of law involved is one not easy of solution 
and I do not think that the method employed is the best 
one to secure the end in view. A license should only be 
revoked for clear violation of the act of assembly. The 
revocation of the license would put the brewer out of 
business summarily and this extreme course, as I stated 
above, should not be taken unless the violation of tbe law 
is clear. 

Is the acquiring of additional property adjacent to 
the brewery, not to be used as a separate plant but only 
in connection with the one already in operation, a viola- 
tion of law? 

If the description in the license determines the extent 
of the brewery and all the processes of the manufacture 
must be accomplished within the circumscribed area then 
the result would be that no brewer could bottle his own 
beer without rendering himself liable to the penalties 
prescribed by the United States lawft. I apprehend, how- 
ever, that under the United States laws what is meant by 
brewery has no relation to the description of the license as 
granted by the state courts. * By a brewery is meant the 
building where the beer is manufactured. It may be pos- 
sible a brewer could comply with both laws by having in 
the description of his brewery sufficient ground to also in^ 
elude a bottling establishment with an intervening 
thoroughfare as provided by the regulations of the 
Intern^ Bevenue Department. 

The matter however in my view should be raised in a 
proceeding for the violation of the liquor laws. 

The state courts would hardly license a retailer whose 
establishment is divided by a thoroughfare and permit 
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him to sell on both sides of the street. In the case of a 
brewer it might be different as the two kinds of business 
are in their nature essentially different. 

Now, November 21, 1905, rule discharged. 



Arxy vs. Cranb Iron Works. 

NegHgence — Railroad, 

K pUiBtitf 1^0 tntpaiMt <m the trick of t nflxotd eomptay utiuMt At litkt 
of the daagen that axe there likdy to oocir. 

In the Court of Common Pleas of Lehigh County. 
Mabel Arey i;^. Crane Iron Works. No. 104 September 
Term, 1904. Action of trespass for injuries sustained on a 
railroad track. Rule for a new trial. Rule for a new trial 
discharged. 

Harry O. Stiles and H. A. Cyphers for Plaintiff. 
A. N. Ulrich for Defendant. 

Trexler, P. J., October 27, 1905. The facts of the 
natter are that the Crane Iron Company had a bridge 
across the Lehigh River at Catasauqua. It formerly was 
a toll bridge but later was the exclusive property of the 
company, which company allowed the public to traverse 
the bridge. On one side of the bridge was a place for the 
railway tracks upon which locomotives of the defendant 
company passed and re-passed. The other part of the 
bridge was planked for the purposes of a public road. 

The plaintiff entered the bridge and while she was 
on the portion reserved for the public she supposed a team 
was coming and went upon the portion of the bridge 
between the rails of the railroad and was struck by a 
slowly moving train of the defendant. 

She was acquainted with the locality and passed over 
the bridge for some months before the accident. 

The part of the bridge between the railway tracks 
was single planked and was two and one-half inches- 
lower than the portion reserved for the public. 

I still think, after considering the testimony, that 
there was no negligence on the part of the defendant. The 
right of the public to use the. portion of the bridge betweoi 
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the railway tracks was not sufficiently shown to impute 
any negligence on the part of the company. 

Whilst, in iny remarks to the jury in giving binding 
instructions I may have probably stated the matter of 
the testimony of the defendant in regard to the alarm 
given, too broadly, I nevertheless am still of the opinion, 
that the instructions for the defendant were properly 
given. When Mabel Arey ^ent upon the tracks of the 
railroad company, she went upon a place where she had 
no permission to go and where in going she assumed the 
risks of the dangers that there were likely to occur. 

Now October 27, 1905, the rule for a new trial is dis- 
charged. 



am^^ 



MOYBR VS. SwARTZ. 

Practice— RuUs of Court — Motion for a New TViaL 

K motion for a new tiiil most be made within five dtji after the renderiag of ^ 
tlie verdict and in anj event most be made befqie the final adJoanoMpt of eout 
where a mle of court lo providea. 

In the Court of Common Pleas of Lehigh County, A. 
H. and J. C. Moyer, partners, vs. A. E. Swarts. No* 47 
April Term, 1905. Suit on a promisisory note. Verdict for 
plaintiffs. Bule.for a new trial., Bule fpr a new trial 
discharged. . 

Frank Jacobs for Plaintiff. 

Charles 0. Hunsicker for Defendant 

Trexler, P. J., October 27, 1905. The rules of Court 
provide that motions for new trials shall be made within 
five days after the verdict but in any event must be made 
before the final adjoummeit of Court. The motion in 
this case was made therefore, too late. It was however 
placed on the argument list and the matter was argued. 
I can find no error in the trial. 

The fact of the matter was that the case hinged upon 
the credibility of the witnesses and the plaintiff was for-: 
tunate enough to secure the confidence of the jury while 
the defendant and his witnesses failed in that regard. 

The reasons alleged for a new trial are to my mind 
without merit. They are not raised by the pleadings and 
if they were would not affect the matter. 
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The contention of the defendant was that the plaintiff 
took the note in question subject to all its equities. These 
equities were allowed at the trial of the case and fully 
inquired into. 

The plaintiff received the note in due course and I 
correctly held that under the defense put forth by the 
defendant the question of consideration moving from the 
present holder of the note did not ^iter into the case. 

Now October 27th, 1905, the motion for a new trial is 
overruled. 



COMMONWSAtTH tV. M. PaTOCKI. 

It it a criminal ofCtaM to and libdlow natter by mail or by mtiUBgcr to 
another peiaon, aren ttovgh Jia be tiie rabiect of flie libel. While flie strict nle of 
common law reqairee that in each a caie die indictment ahoald allege that the pabli- 
catiott waa made wifli te Intent to Incite te proeecator to a breadi of te peace, yet 
^e^wre tiie Indictment it dnwn In the woxdt of die ttttnte no each allegation it nec- 
ceatarj. 

Aa indietmem which ilMiSeaaA ofltenae aabalantially In tte wotdt of die atatale 
it good and thoald not be qaathed. 

In the Court of Quarter Sessions of Lackawanna 
County. Commonwealth vs. M. Patocki. No. 339, April 
Sessions, 1905. Bule to quash indictment. Rule dis- 
charged. 

W. B. Lewis, District Attorney, for Plaintiff. 
Mr. E. C. Ammerman for Defendant. 

Opinion by Edwards, P. J., August 7, 1905. 

The alleged libeHn this case is in the form of a letter 
sent by the defendant to the prosecutor. D^oidant^s 
counsel claims that the indictment should be quashed for 
two reasons: 

1. Because there is no crime alleged. 

2. If it be a crime to send a libellous letter to another 
person, the indictment should aver a special intent to pro- 
voke this other person to a breach of the peace. 

The preponderating weight of authority is in favor of 
the proposition that the sending of defamatory matter 
directly to the person at whom it is aimed is a suflBcient 
publication to support a criminal prosecution therefor. 
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Several English cases take this view of the matter, and 
they seem to be followed by several of the American 
courts. The Circuit Court of Tennessee in the case of 
Warweck vs. Mitchell, 43 Fed. Rep., 428, holds that the 
sending of a sealed libellous letter to the plaintiff while 
punishable is not a publication sufficient to support a civil 
action. In reading the cases from the various states we 
find the same distinction made in many of them. A person 
in such cases may be liable criminally, but he cannot be 
made to respond in damages. The reason of the distinc- 
tion is not always clear; but we apprehend that the ten- 
dency of the receipt of letters of a libellous character to 
provoke the recipients to wrath and thus lead to a prob- 
able breach of the peace, is the foundation of the distinc- 
tion just stated. This reason cannot exist in a civil case. 
The same view of the general question is taken in the case 
of The State vs. Avery, 7 Conn., 266, where the matter is 
generally discussed. Coming to our own state we find the 
case of Commonwealth vs. Dorrance, 14 Phi la. 871, 
decided by the late Justice Williams, when he was on the 
bench of Tioga county. The defendant was indicted for 
libel. The libellous matter was contained in a sealed letter 
written and directed by the defendant, who handed it, 
sealed, to one of his neighbors to be delivered to the prose- 
cutor. The prosecutor lived across the line in New York 
state, and it is there the letter was handed to him. One 
question raised was as to whether the publication was 
made in New York or in Pennsylvania. Judge Williams 
decided it was published in Pennsylvania. In attempting 
a definition of ** publication * ' the following words are 
used: ''Publication may then be defined as the doing of 
any act intended to result, or that would naturally result 
in the exposure of the contents of the libel to any other 
person than the author. " * ♦ * '* So if a public agent 
or instrumentality be emploved — such as the postoffice. 
This was held in Callan vs. Gaylord, 3 Watts, 321. The 
act of publication in that case depositing the letter in the 
postoflSce at Pittsburg. The letter was conveyed by the 
mails and delivered in a distant state, but the act of the 
postmaster who mailed it, of the carrier who transported 
it, and of the clerk who delivered it. were one and all the 
acts of him who employed them. He set the machinery of 
the mail service in operation as to that letter, and what 
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was done by means of that machinery was his act. The 
work of publication began with the mailing of the letter, 
and was consummated with its delivery. ' ' 

The indictment in the case at bar charges that the 
defendant not only composed and wrote the lib^ but that 
he sent it in the form of a letter directed to the prosecutor 
and that he ' 'published it and caused it to be published in 
the county of Lackawanna. ' ' The indictm^it does not say 
how the letter was sent, whether by mail or by messenger. 
It makes no difference. Either way would be a publica- 
tion. The exact manner is a matter of proof, being that 
publication is distinctly averred. We are of tibie opinion, 
therefore, that it is a criminal offence to s^id libellous 
matter by mail or by messenger to another person, even 
though he be the subject of the libel. 

la such a case should the indictment allege that the 
publication was made with the intent to incite the prose- 
cutor to a breach of the peace? If we should follow the 
common law rule of pleading, such an intent should be 
averred. Judge Rice, in a dictum to be found in Common- 
wealth vs. Wolfinger, 14 Co. Ct. Rep., 257, expresses some 
doubt on this question. He says that it is not necessary, 
in an indictment for libel, to aver a special intent to pro- 
voke the prosecutor and excite him to a breach of the peace, 
except * * perhaps, ' ' where the writing is sent directly to 
him. We cannot overlook the fact that the indictment 
in the case now before us is drawn under the statute. It 
follows the words of the statute fully and verbatim. And 
it has been decided in several cases that an indictment 
which charges an offence substantially in the words of the 
statute is good and should not be quashed. Having in 
view these decisions how can we say that the indictment 
in the present case is defective! The strict rules of com- 
mon law pleading in criminal practice have been relaxed 
by legislation, from time to time. 

The indictment attacked is complete in form. It 
alleges every essential element of the crime of libel as 
defined by statute. We therefore refuse to quash the 
indictment. Rule discharged. 
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Baioiicr AspuAx/r Paving Company's Use vs. Light. 

Municipal Claim — Ad of June 4^ igoi — Requisites of Lien — Upon suf' 
ficieni cause shown ihe coutt has the power to strike a municipal ctaim lien 
from the resord, 

A •mvxHdpHl cUim based upon in aBBessment which hss been aisigiied to lire 
•mtt pkintiff mty be jigned by the attornejr &» the nie plaintiff. 

The provision of tte act of June 4, 1901, whidi provides that when claims «re 
4o be filed to nse the daimaaly al least one month befM« the ckim Is filed, shall 
serve a written notice of his intention to file it nnkss the amount due is paid, does 
not reqniie that the daim itself most set forth the said notice. 

The provision of the act of June 4, 1901, that there shall be set forth in the "dsim 
"The anthori^ under or by virtue of which the tax was levied or the work done" does 
not teqniie thitt tiie ekim as filed.mnst contain a copy of the ordinance authorizing 
"fBtut iinpi II fements . 

In the Court of Common Pleas of Lehigh County. 
Oity of Allentown to use of The Barber Asphalt Paving 
Company vs. Mason Light. No. 7, January Term, 1905. 
Rule to strike off lien. Rule discharged. 

M. P. Schantz for use Plaintiff. 
Harry A. Cyphers for Defendant. 

Heydt, J., Fifty-sixth Judicial District, specially pre- 
siding, October 27, 1905. 

Counsel for the plaintiff insists very earnestly that 
the court has no power in this proceeding to strike the lien 
from the record ; that the act provides a complete method 
of procedure and that it must be strictly followed. We 
think this point is not well taken and that upon sufficient 
cause shown the court would have the x)Ower to strike the 
lien from the record. 

The petition upon which the rule to show cause why 
the lien should not be stricken from the record luises a 
number of questions, some of which were abandoned upon 
the argument, and some raise questions of fact which are 
denied by the answer filed and which cannot be considered 
or disposed of in this opinion. 

The reasons which were seriously pressed upon the 
argument why the lien was insufficient and should be 
stricken from the record briefly stated are: 

1. The claim as filed is not by the proper parties and 
iB not properly signed. 

2. lliat there was no notice set forth in the daim 
filed of intention to file a lien as required by the act of 
assembly. 
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3. That the claim as filed does not contain a copy of 
the ordinance. 

FIRST. Section 11 of the act of June 4, 1901, P. L. 
364, provides what the claim shall set forth and the first 
clause is : * * The name of the county, city, borough, town- 
ship, school district, road district, or poor district by 
which filed. ' ' The claim as filed specifies : 

' ' FIRST. The name of the party claimant is the City 
of Al lento wn, now to the use of The Barber Asphalt Pav- 
ing Co., a corporation created and existing under the laws 
of West Virginia. ^ ' 

Section 7 of said Act of June 4, 1901, provides: **Said 
claim must be signed by the solicitor or chief executive 
officer of the claimant. * ' 

Section 1 defines claimant as follows: *-The word 
* claimant,' as used in this act, means the plaintiflF or use- 
plaintiflF, in whose favor the claim is filed as a lien.'* 

The claim filed is signed: 

''The City of Allentown to use of The Barber Asphalt 
Paving Co. By M. P. Schantz, attorney for use plaintiff." 

The terms solicitor and attorney are used inter- 
changeably and indiscriminatingly in practice although 
strictly an attorney is a practitioner in the courts of com- 
mon law and a solicitor a practitioner in a court of equity. 

The first reason assigned is not sustained. 

SECOND. Section 9- of said Act of June 4, 1901, 
provides : 

''Where claims are to be filed to use, the claimant, at 
least one month before the claim is filed, shall serve a 
written notice of his intention to file it unless the amount 
due is paid, * ' etc. 

Section 11 provides specifically what said claim shall 
contain and clause 7 provides: "In other than tax claims, 
the kind and character of the work done, for which the 
claim is filed, and if the work be such as to require notice 
to the owner to do it, when and how such notice was 
given." 

The work done for which the claim was filed being 
the paving of Chew street, the work was not "such as to 
require previous notice to the owner to do it,'* and the act 
specifying what notice shall be set forth in the claim and 
not mentioning the notice contained in section 9 of the act 
it is not necessary to set it forth on the principle "unius 
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incliifliOy exduBio alterins/' 

T he se eond reason assigned is not sustained. 

TMIKD. Clause 4 of section 11 of said act requires 
to be set forth in said claim: 

* ' The authority under, or by virtue of which, the tax 
was levied or the work done. * * 

The claim sets forth* 

*'FOUETa The work for which this claim is filed 
was done under and by virtue of the several acts of 
assemby governing. 

(A). Cities of the third class, to wit : The Act of May 
23, 1889, P. L. 277; The Act of May 16, 1891, P. L. 75, and 
the several supplements to said acts; and an ordinance of 
the City of Allentown, No. 18 A. File of the select council, 
approved the fifth day of October, 1903. 

It was admitted at the argument that the claimant 
was not required to cop\' into his claim the acts of assem- 
bly but it was contended that it was necessary to the 
validity of the claim that the ordinance should be set 
forh. Chief Justice Mitchell in City of Philadelphia f;^. 
Richards, 124 Pa. 303, says: ^^No decision has been found 
which requires the claim, to set out the specific ordinance 
under which the work was done. It is not the general 
practice to do so •••••• There is neither statute 

nor decision which holds that this must be done, and to 
require it would be of doubtful advantage * • • • • 

It is sufScient if the necessary proof is made at the trial.'' 

Now October 27, 1905, the rule to show cause why the 
claim should not be stricken from the record is discharged. 



Davis vs. Railroad Company. 

TaJkinjr of land for railroad— Measure of damaf^es— Evidence — Com* 
peUncy of witnesses— TesHng of— Verdid— When not excessive. 

The meann of damftgts lor tlie ttUang of farm Und for the eonitrvctioB of a 
railroad is the diflerenoe in the market Talae of the farm, considefed at a whole and 
not bj parpaits, immediately before and after the taking. 

In an action for damages for taking Und for a railroad, eridenoe of the price 
paid for the land by the plaintiff fiftsen years before such taking is not admissible. 

It is not improper for the cuart to refuse to allow witnesses as to the valne of 
land taken by a railroad company to be cross examined to test their competency be- 
fore permitting them to testify. The practice of this court is to allow snch witm 
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to tettify generally i the? show ttiffi^ientqiMlificttion, idying on theccott-«itiiiina- 
tion to show the extent of their knofrledge, the risk being attnined of lerexBtlif npon 
the totftl showing, the evidence of t witness not sufficiently qndified is allowed to be 
admitted and considered by the jnry. 

A reason for a new trial alleging the admiasion of witnesaet not qualified should 
specify the witnesses referred to 

Witnesses as to the market Talue of land are competent who are residenti of 
the Tidnity and ahow that they have a knowledge of the property, its location, uses, 
buildings, environments, and of the prices of sales made in the immediate ndiiity 
and of the value {daced npon the property by the people there. 

Where twenty-five witnesses for the plaintiff fix the damages for land taken at 
from 16.500 to $8,500 and eleven witnessei for the defendant at from $1 850 to 
$3,500, a verdict for 16,500 will not be set aiide as excessive. . 

In the Court of Common Pleas of Lancaster County. 
Joseph W. Davis vs. The Pennsylvania Railroad Co. 
September Term, 1903. No. 8. 

Rule for a new trial. Rule discharged. 

H. M. North and H. M. North, Jr., for rule. 
B. F. Davis, contra. 

November 18, 1905. Opinion by Landis, P. J. 

In this case, the jury found in favor of the plaintiff, 
in the sum of $6,500, and the defendant has filed seven 
reasons why a new trial should not be granted. Therefore, 
instead of discussing each reason seriatim, we think it 
will be sufficient to consider, under distinct heads^ all the 
points raised therein. 

The second reason complains of our refusal to admit 
testimony showing the consideration paid by the plaintiff 
when he purchased the land ov^r which the railroad 
extends. We based such refusal upon the ground that 
the evidence was inadmissible. The plaintiff'3 deed dis- 
closed that the farm containing 106 acres and 122 perches, 
more or less, had been purchased by the plaintiff on Sep- 
tember 8, 1887. The bond of the company, which 
evidenced its entry under the right of eminent domain, 
was filed in this court on March 31, 1903. If, then, the 
rule as to damages, admitted by all the parties and 
applied in this case — ^that the value of the whole farm 
immediately prece<ling and after the taking was the 
criterion by which to ascertain the damages — ^was to be 
followed, it made no difference what price the plaintiff 
paid fifteen or sixteen years prior to the taking. This 
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information could throw no light upon the question at 
issue, and might seriously have prejudiced the planitiff 's 
rights. There has been no reason advanced why we should 
not adhere to our original conclusion. 

The third reason alleges that the Court erred in over- 
ruling defendant's offer to show what the different parts 
of plaintiff 's farm were worth as affected by the railroad. 
It was testified that 5.331 acres were actually occupied by 
the line of the road; that about 25 acres were cut off by 
reason of the railroad, this land, lying north of the same, 
being without buildings; that between the southern 
boundary of the railroad and the Lower Valley Bead 
there were about 25 acres of land upon which' buildings 
were erected, and that the balance of the farm lay south 
of the Lower Valley Boad. It was proposed by the defend- 
ant, in the examination of the witnesses, to value each one 
of these purparts separately, although it was not pre- 
tended that the farm was anything but one entire tract, 
and used as such prior to the location of the railroad upon 
it. In Watson vs. Pitsburgh and Connellsville Railroad 
Company, 37 Pa., 469, it was held that **the measure of 
damages is the difference between what the whole prop- 
erty would have sold for unaffected by the railroad, and 
what it would have sold for as affected by it.*' And in 
Pittsburgh, Bradford and Buffalo Railway Co. t;^. McClos- 
key, 110 Pa., 436, that **the true measure of damages for 
the taking of the land for the construction of a railroad is 
the difference between the market value of the property 
unaffected by the obstruction, and its market value after- 
wards.'* In Homstein vs. Atlantic and Great Western 
Bailroad Company, 51 Pa., 87, the Court said: **If judicii^l 
authority can fix any rule, the series of adjudged cases 
from Schuylkill Navigation Company i;5. Thobum, 7 S. 
& B., 411, down to Harvey's case, 47 Pa., 434, has estab- 
lished the measure of damages for building a railroad 
through a man's land, to be the difference betwixt the 
value of the land before the road was built and its value 
after the road is finished. ' ' We may add there has been 
no deviation from this rule down to the present time. See 
Philadelphia Base Ball Chib vs. Philadelphia, 192 Pa., 
632; Setzler vs. Pennsylvania Schuylkiir Valley Railroad 
Company, 112 Pa., 56. But the offer of the defendant 
tended to introduce a different measure and 'to confuse 
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the issue before the jury. If separate parts of the farm 
could thus be valued, there would seem to us to be no 
logical reason why the same doctrine could not be made 
apply to each particular foot, and we think that it is easy 
to see that evil instead of good would result from such a 
procedure. Then, too, if the farm was to be valued as a 
whole, as seems to be indicated by all the decisions, what 
good could possibly result from a separate valuation of its 
parts t The evidence in every aspect appeared to us to 
have been improper, and we now think there was no error 
committed in excluding it. Under a like principle it was 
said, in Struthers f;^. Philadelphia and Delaware County 
Railroad Company, 174 Pa., 291, that * * The jury had no 
right to allow damages for distinct items, whether esti- 
mated by experts or other witnesses, and reach the 
amount of their verdict in that manner.'' While that 
referred to offers of the plaintiff, we see no good reason 
why this rule should not equally apply to both sides of 
the issue. Of course, everything about the property, 
which either enhances its value or detracts therefrom, can 
be presented as facts for the consideration of the jury; for 
the elements of computation must be given in evidence to 
enable the jury or viewers to reach a just conclusion : Dan- 
ville H. & W. B. E. V8. Gearhart, 1 W. N. C, 237; and upon 
this ground all such testimony was permitted to be intro- 
duced. 

The fourth reason does not point specifically to any 
witness who was called upon the trial who was incom- 
petent to testify as to the damages, nor has any single one 
been mentioned to us upon the argument. This reason 
might, therefore, we think, be dismissed without further 
comment. It has, however, been urged — and it must be 
under this head or not at all — that it was error not to 
permit the defendant to cross-examine the plaintiff's 
witnesses before they were permitted to testify in the 
case. We have already reviewed this question in the case 
of Brubaker t;^. City of Lebanon, 22 L. L. B., 68, and to 
that case we now refer. We there said: ''The first reason 
maintains the right of the defendant to cross-examine 
witnesses called upon the trial as to the value of the plain- 
tiff's property before and after the taking, prior to their 
general examination upon that subject Following the 
established practice of this Court, the plaintiff's witnesses 
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were e^^amined in the usual manner, and, where they 
showed sufficient quaification, were permitted to testify 
generally, leaving the defendant to elucidate, by cross- 
examination, the extent of their knowledge. The author- 
ity upon which it (the defendant) bases this contention is 
Friday vs. Pennsylvania Railroad Company, 204 Pa., 405 ; 
but we do not understand that case to lay down any such 
hard-and-fast rule. I think that either method can be 
safely pursued, the risk being assumed of a reversal, if, 
upon the total showing, the evidence of a witness without 
sufficient qualification is allowed to be admitted and con- 
sidered by the jury. Otherwise, the order of the trial, 
which I have always understood to be solely within the 
legal discretion of the Court below, will be interfered 
with, and a fixed formula set out, which that Court at all 
times will be bound to pursue. While it sometimes 
happens that incompetent evidence may by following our 
practice, be admitted, it can be answered that the same 
consequences may ensue even after a cross-examination, 
and that this is one of the risks always attendant upon 
trials by jury. To my mind, it is the improper admission 
of the evidence, and not the improper order followed in 
the examination, which occasions the error; and the 
evidence being competent, it is of little or no moment how 
it is introduced. The essential test of the competency of 
a witness testifying as to values is, that he should affirma- 
tively appear to have actual personal knowledge of the 
facts affecting the subject-matter of the inquiry. Michael 
vs. Crescent Pipe Line Company, 159 Pa., 99. In order 
that a witness may be competent to testify intelligently as 
to the market value of land, he should have some special 
opportunity for observation. He should, in a general way 
and to a reasonable extent, have in his mind the data from 
which a proper estimate of value ought to be made. If 
interrogated, he should be able to disclose sufficient actual 
knowledge of the subject, to indicate that he is in con- 
dition to know what he proposes to state, and to enable 
the jury to judge of the probable proximate accuracy of 
his conclusions. Pittsburgh, Virginia and Charleston 
Railway Company vs. Vance, 115 Pa., 325; Shimer vs. 
Easton Railway Company, 205 Pa., 648; Friday vs. Penn- 
sylvania Railroad Company, supra." In lh(* recent ease 
of Reed vs. Pittsburgh, Carnegie & Westeni R. R. Co., 210 
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Pa.y 211 y it was held that, ''in condemnation proceedings 
to assess the value of property taken for railroad pur- 
poses, witnesses are competent to express an opinion on 
the value of the property, who are residents of the 
vicinity, and show that they have a knowledge of the 
property, its location, its uses, its buildings, its environ- 
ments, and of prices of sales made in the immediate 
vicinity and of the value placed upon the property by 
people there/' Of course, as was said by Mr. Justice 
Mestrezat, in Hope vs. Philadelphia and Western R. E. 
Co., 211 Pa., 401, "the question of the competency of a 
witness in cases of this character is a preliminary question 
and the trial court should see that the witness discloses 
his competency by a proper examination before he is per- 
mittted to testify generally," but in this case every one of 
the witnesses showed more qualifications upon their 
examinations than those in the case just cited, nor were 
they shaken materialy upon the cross-examination which 
subsequently ensued. If we had doubted their compe- 
tency we could and would, as we have since done after a 
preliminary cross-examination, withdrawn the testimony 
from the consideration of the jury. There would seem, 
therefore, to be no merit in this reason. 

The first, fifth, sixth and seventh reasons relate to the 
excessiveness of the verdict. The damages as proven by 
the witnesses called by the respective parties varied 
greatly in amount. By the twenty-five witnesses called 
by the plaintiflF the loss sustained by him was fixed at from 
about $6,500 to about $8,500 ; whereas the eleven witnesses 
called by the defendant estimated the same damages at 
from about $1,850 to about $3,500. While it seems to us 
that the verdict is a very substantial one, we feel hardly 
justified in disturbing it upon this ground, in the face of 
the testimony above referred to, given by many intelligent 
and, as we think, upright witnesses, most of whom have 
lived many years in this immediate locality. It must be 
remembered that this question is solely one of fact, the 
ascertainment of which lies within the province of the 
jury, who are deemed most competent to pass upon them, 
or this power would not have been there reposed. While 
it must be admitted that the Court has supervisory powers 
over a verdict, these should not be exercised unless the 
Court is persuaded that the jury has committed manifest 
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wrong. The rule in the Supreme Court is that it will not 
consider an assignment alleging error of ^* excessive 
verdict/* unless the verdict is so grossly excessive as to 
shock the Court's sense of justice: Quigley vs. Pennsyl- 
vania R. E. Co., 210 Pa., 162. Judge Scott, in Stewart vs. 
Northampton Railroad Co., 14 Dist. Rep., 739, in passing 
upon a question of like character, has aptly said: **This 
verdict may be excessive, but from the evidence I cannot 
say so. It is not capricious. * * We are not convinced that 
there is such exorbitancy attached to the finding, as would 
warrant us in setting it aside upon that ground. 

The reasons assigned are, therefore, all dismissed and 
the rule discharged. 

Rule discharged. 



Cox vs. Traction Company. 

Where the testimony of the plaintiff' t witnesses makes out a clear case for the 
jnry by positive eridenoe, it matters not that the contradictory proofs may be strong 
on the part of the defendant, the issue is for the jury and not for the court. 

Where witnesses are interested in an approaching train, and give attention to 
it by watching for it or listening for it, and then state that certain signals alleged to 
have been giren were not seen or heard by them, such endence is more than mere 
negative testimony. 

In the Court of Common Pleas of Montgomery 
County. Martin J. Cox vs. Schuylkill Valley Traction 
Company. No. 44 December Term, 1904. 

Motion for judgment in favor of defendant upon the 
question reserved by the court. Motion overruled. 

H. I. Fox, for Plaintiff. 

Larzelere, Gibson & Fox, Esqs., for Defendant. 

Opinion of the Court by Swartz, P. J., October 16, 
1905. 

We reserved the question whether there *'is any 
evidence to be submitted to the jury upon which the 
plaintiff is entitled to recover. ' ' 

The plaintiff was injured by a trolley car as he was 
crossing the tracks. It became necessary to amputate his 
leg about three inches above the ankle. The jury found a 
verdict for twenty-five hundred dollars. 

The plaintiff intended to board the car as a passenger. 
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The car had a guard or safety-rail next to him, so that it 
was necessary to cross the tracks and enter the car from. 
the opposite side. The tracks of the railway at the place 
of the accident crossed from one side of the public high- 
way to the other. There was no intersecting highway at 
this point, but the cars were accustomed to stop there 
when any person desired to enter or leave a car. The 
point was opposite a hotel, and the cars frequently dis- 
charged and received passengers at the place of the 
accident. 

The plaintiff charged the company with negligence in 
the operation of the car which injured him. The state- 
ment of the plaintiff alleges that the car was run at an 
excessive speed and without a head-light More than 
three hundred yards east of the place of the accident the 
car crossed an overhead railroad bridge, and from the 
bridge to the point of the accidept there was a clear, un- 
obstructed view. From the bridge the car came down a 
steeply descending grade; but just before the plaintiff was 
struck the grade changed to a slightly ascending one. 
The car in its passage from the bridge to the point of the 
accident was in darkness — that is, the lights in the car 
went out. This was due to the trolley-pole slipping from 
the wire, and also probably to the interruption of the 
power or electric current for a few seconds. The accident 
occurred between a.30 and 9.45 o'clock in the evening. 
The night was very dark. 

There was evidence on the part of the plaintiff that 
the car was behind time, and came down the hill at un- 
usual speed; that it ran very fast — unusually fast. The 
conductor came to the plaintiff at the time of the accident. 
While the plaintiff was on the ground, where the car had 
thrown him, the former made the remark that he was 
' ' late and wanted to make up time. ' ' 

We eliminated the question of speed from the con- 
sideration of the jury, and we also told the jury that if the 
head light was burning the plaintiff could not recover. 
We concluded that the plaintiff was guilty of contributory 
negligence if he stepped in front of a moving car that was 
in full view for more than three hundred yards before it 
reached him. This may have been a more favorable view 
for the defendant company than was warranted by the law 
and the evidence. It may have been a question for the 
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jliiy whetliw the pbuntiff was negtigenit even if the head 
light was burning. The night was dark. The plaintiff 
testified that he stopped, looked and listened before he 
entered upon the tracks; and the car was dark so far as 
thwe were any lights within the car: McGovem t;^. Union 
Traction Co., 192 Pa., 344. Cars, however, are allowed to 
mn fast, esi>ecially in country districts; their office is to 
conduct passengers rapidly from one point to another. 
The accident occorred on a public highway about one- 
half mile below Norristown, in the township of Plymouth. 
Whether were we right or wrong, the defendant company 
had the benefit of our ruling. 

We presented the case to the jury whether the com- 
pany was negligent if it ran without a head-light, and 
whether the plaintiff was negligent in stepping in front of 
the car even if it was running without the head-light. 

The running of this dark car rapidly down a steep 
grade with the head-light out — that is, not lighted — ^waa 
clearly evidaice of negligence for the consideration of the 
jury. We said to the jury, **I call your attention to the 
other charge of negligence, that this company did not 
have a proper light as a head-light upon the car; because, 
gentlemen of the jury, if there was nothing about this car 
to notify a man who stopped, looked and listened, he 
might have used proper care, and yet have received no 
information that a car was close at hand. And therefore, 
if he attempted to cross, you might find that it was not 
through his negligence but because the company did not 
give him the protection that it ought to have giv^i him 
when running upon this highway. ' * 

It is claimed that there was no sufficient evidence 
that the h^id-light was not lighted to submit that inquiry 
to the jury. Let us examine the evidence on the part of 
the plaintiff. If this testimony made out a clear case for 
the jury by positive evidence, it matters not how strong 
the contradictory evidence of the defendant may have 
lieeiL It was then a question for the jury to determine 
which side they would believe or which side carried con- 
viction to their minds. 

The plaintiff and the witness Erier were on the hotel 
porch waiting for an up car. The plaintiff testifies that 
Krier said, '^ ^Come on. Mart.' So I got up and walked 
out. Ton could not see anything along the line, and I 
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stopped; and I stopped there for quite a little bit, and I 
walked across and I was about making my last step when 
the car struck rae/' Krier says when he called on plain- 
tiff to come on the trolley was on the hill. Therefore, 
when plaintiff looked the car must have been within his 
view; and if he saw nothing along the line, the plaintiff 
(if he tells the truth) failed to see the car because the car 
was without any light. He says he did not see the car at 
all. He was asked, **Did you look in the direction from 
which the car was to comef He answered, **Ye8, sir.*' 
Question. * * What did you stop there for ! ' ' Answer. * * I 
wanted to see whether there was anything coming; it was 
all dark.'' The question was repeated later on in the ex- 
amination, and he answered again **to see whether I 
could see anything coming. I could not see anything 
coming down." 

Mr. Krier testified: Question. *'Did you see any 
head-light?" Answer. ''No, I did not." Question. 
*/You saw no head-light?" Answer. *'I saw no light 
whatever to my knowledge. I looked down and didn't 
see no car after I seen it on the hill." Question. *'Why 
couldn't you see it. with a head-light on!" Answer. **I 
could not see a head-light when there was none, I don't 
think." Question. ''Suppose there was a head-light?" 
Answer. "I could have seen the car." Question. "You 
could have seen the car ? ' ' Answer. ' ' Yes, sir. ' ' Again 
he said, "I did look, and surely I could have seen a head- 
light if there was one burning." 

Mrs. Matz was a passenger in the car, and says there 
was no head-ight burning. She looked for the reflection 
from the head-light. Question. "You could not see the 
head-light, of course?" Answer. "You could see the 
reflection if there was any." Question. "Did you try 
this night to see the reflection of the head-light?" 
Answer. "Yes, sir. * » • • I had my eyes open. I 
would have seen the light if it would have been there." 
As the car within was in total darkness, a head-light, if 
burning, would be the more visible. 

It is claimed that the evidence of the plaintiff's 
witnesses is negative testimony, and therefore of no 
weight. I can not ngree to this. Where persons are wait- 
ing and watching for a car, and are looking in the direc- 
tion of the approaching car, and the car is right in their 
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presence, it will not do to say that their evidence is nega- 
tive when they declare the car had no head-light burning, 
and was in such complete darkness that it could not be 
seen at all. There was some evidence of a negative 
character given by the witnesses seated on the hotel 
porch. They had no occasion to watch for the car, 
and they were not interested in its movements. One of 
the witnesses, however, passes a little beyond the nega- 
tive line. He noticed the car at the lower crossing and 
observed the speed. He saw no lights on the car. He 
took no notice to any on the car. On cross-examination 
he said that he saw the car at the lower crossiag — ^that is, 
before it reached the point where the accident occurred. 
Question. * * How came you to see it there if no light was 
lighted f Answer. **I was looking that way; I was 
looking right toward the trolley track.*' Question. 
' * Then you could see it without lights ! * ' Answer. * * Yes, 
from the light from the hotel — ^the reflection." Question. 
** Without any lights on the trolley at all you could see 
it!'* Answer. **Yes, sir." If he watched the car and 
saw it only by reason of the reflected light from the hotel, 
it would seem to follow that there was no head-light on 
th car. An approaching car without any lights in the car 
and on a dark night will surely disclose its presence by 
the burning head-light. The head-light will be more 
brilliant in appearance because of the surrounding 
darkness. 

We were careful to call the attention of the jury to 
the difference between negative and positive evidence. 
Where witnesses are interested in an approaching train, 
and give attention to it by watching for it or listening for 
it, and then state that certain signals alleged to have been 
given were not heard by them, their evidence, under such 
circumstances, is not merely negative: Quigley vs. Canal 
Co., 142 Pa., 388. So we may say the witnesses Cox and 
Krier were interested in the arrival of the car, and their 
attention would be attracted by any signal or approach- 
ing head-light. Common experience teaches that such 
persons will observe warnings when others with no object 
in awaiting the car might not hear or notice the signals 
or the approaching head-light: Daubert vs. E. R. Co., 199 
Pa., 345. 

Under the disputed evidence we do not see how the 
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court cotlld have instracted th^ ' jiiry to render a verdict 
for the defendant. We may think that the evid^ice in 
support of a lighted head-light is stronger than the oppoa- 
^g testimony ;^ but this belief will not justify us in air- 
ing judgment for the defendant on thd question reserved. 
No other motion is pending before us on the reeord. 

And now October 16, 1905, the motion for judgment 
in favor of the defendant on the question reserved is over- 
ruled; and it is ordered that judgment be entered for the 
plaintiff on the verdict, upon the payment of the jury fee. 



In rk Estate of Michael Sbitz, Dbcbasbd. 

Decedents EstaUs^Claims for Services. 

Wliik a wife may recover for her own eamingp^ the pretvmiition §611 is that 
tenrioes rendered in rdief of the hntbtnd are rendered for him, and where, in oon* 
•ideration of a k|0icy, the hngbend rendett ferrioei to a teetator in whidi tfie wife 
aids, and the hasband reoei?es the legacy promised, the wi'e has no standing to 
make a separate claim apon a qtiantam memit agafaist the deoedcnt's estate for her 
senrloes. 

In the Orphans' Court of Lehigh County, fii re 
ftstate of Michael Seitz. No. 27 January Term, 1905. 
3Exceptions to Auditor's report. Exceptions dismissed. 

F. T. T^ Keiter and James L. Schaadt for Accountant. 
Arthur L. Biery and Arthur G. Dewalt for Mr. and 
Mrs. Peter Michael. 

Trexler, P. J., January 1, 1906. Before the Auditor 
Mrs. Pauline Michael presented a claim for nursing the 
decedent. 

It appears that the claimant and her husband ocou- 
pied the house of the decedent under an arrangem^it 
whereby he received his board and sleeping accommoda- 
tions in lieu of rent. 

In a codicil to his will Michael Seitz bequeathed to 
Peter Michael, the claimant's husband, $100, **as compen- 
sation for his services to me, in waiting upon me and 
remaining with me until my decease as he has promised to 
do." This sum has been distributed to him. The claim 
of the wife is in addition thereto. There was some evi- 
dence before the nuditor that Mrs. Michael knew of the 
'making of the codicil and the amount to be paid to her 
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husband. (Testimony of 0. H. Smith). The learned 
auditor was of the opinion that Normile vs. Osborne, 207 
Pa., 367, ruled this case. In this view I share. The cases 
are not entirely identical but the same principle governs 
both; it is true that the wife since the act of 1903 can 
recover her own earnings, but the presumption in this 
case was that she was doing what her husband had 
engaged to do. He was to wait on the testator until his 
death. If the claimant's wife waited on him, she did it 
for her husband. It came with bad grace from her to 
claim for services which her husband agreed to perform. 
As to the claim for having the funeral in the house, I 
agree with the auditor that there is no evidence to fix the 
value of the services, or proof that any were performed. 
The claim is certainly novel in its character, and is of a 
kind that should not be encouraged. 

All the exceptions to the auditor's report relate to 
the claims above referred to and need not be discussed 
seriatim. 

Now, January Ist, 1906, the exceptions to the 
auditor's report in the above matter are dismissed and 
the report of the auditor confirmed. 



BoRiE vs, Sausbury Township. 

Negligence — Condition of Road — Expert Testimony, 

m 

The qnestion of the competency of experts is generally a question f ot the discre 
Hon of the court, and where there is nothing in the situation of the place of an acci- 
dent which a description will not enable the jory to folly understand, the opinions of 
witnesses that the place was dangerous are not admissible. 

In the Court of Common Pleas of Lehigh County. 
Adolph E. Borie vs. The Township of Salisbury. No. 37 
June Term, 1903. Motion for a new trial. Motion for a 
new trial overruled. 

B. F. McAtee and Edward Harvey for Plaintiff. 
Clinton A. Qroman and M. C. Henninger for Defend- 
ant. 

Trexler, P. J., Januarj^ 1, 1906. The first two reasons 
are such as always appear in matters of this kind and 
deserve no special mention. They are. 
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First. That the verdict is against the evidence and 
the weight of the evidence and the 

Second. That the verdict is against the law. 

The third reason is that the Court erred in refusing 
to allow the plaintiff to prove by James Groves^ a witness, 
that as supplementary to his testimony, the public road 
was in a dangerous condition. 

The question of the competency of experts is gen- 
erally a question for the discretion of the trial court. The 
plaintiff, however, contends that Groves was not an 
expert but that his opinion as to the dangerous character 
of the street was competent as supplementary to his 
testimony in which he described the place at which the 
accident happened. 

Where there is nothing in the situation of the place 
of an accident which a description will not liable the jury 
to fully understand, the opinions of witnesses that the 
place was dangerous are not admissible. Siegler vs. Mel- 
linger, 203 Pa., 256. 

In the case before us the scene of the accident was 
described by a number of witnesses. It had been 
accurately measured by surveyors, photographs were 
taken and offered in evidence, the photographs being of 
the place as it was only a very short time after the acci- 
dent. There was nothing in the description of the place 
by which it was impossible to convey to the jury the 
precise facts of the description entering into the case. 

The fact of this witness's opinion being asked as 
supplementing his testimony does not change the rule of 
law. This was settled in Graham vs. Pennsylvania Co., 
139 Pa., 149. The test is whether there is clear necessity 
for the introduction of such testimony by reason of the 
inadequacy jof language to clearly describe the physical 
facts to the jury. In my opinion such necessity was not 
present in this case. 

The fourth reason was, that there was no evidence in 
the case that the horse owned by the plaintiff was vicious, 
uncontrollable and incorrigible. Hence there was no 
legal evidence that in driving this horse on the day of 
the accident, the plaintiff was guilty of contributory 
negligence. 

The jury were fully instructed as to the law upon the 
subject of horses, the court having had before it the case 
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of Bnssell vs. Westmoreland County, 26 Pa., Sup. Ct., 425. 

The character of the horse was not the only element 
upon which contributory negligence could have been 
founded. The action of the plaintiff as it was attempted 
to be proven by the defendant's witnesses would be 
sufficient to allow the jury to find that he did not act with 
the prudence of an ordinary man considering all the cir- 
cumstances and what happened was the result of his own 
choice. It may be remembered that some of the 
witnesses testified that when he approached the car his 
horse was nervous and prancing, that in spite of warning 
obtained by reason of the stopping of the car and the 
excited condition of his horse he nevertheless passed the 
car and thus occasioned the accident. 

There was some evidence that the horse had run 
away upon one occasion. This evidence was explained 
and reduced to quite a very small feature in the case but 
still that was a matter for the jury. I do not think I 
committed any error in this regard. 

These remarks apply also to the fifth reason. 

The sixth point is too general. It is, the court erred 
in affirming some of the defendant's points. 

Now, January 1, 1906, the motion for a new trial is 
overruled. 



Gbrnbrd's Usb vs. Kuhns & Bartholomew. 

Bomd—SkerijPs Intetpleader. 

Where, in interpleader prooeedingi, a bond hat been Tolnnianly given for a 
lawfiU pnrpoie and for the preient benefit of tfie obligon, it m 17 be enforced aooord- 
ing to iti terms, even though the iheriff had no right to reqnire it 

In the Court of Common Pleas of Lehigh County. 
The sheriff of Lehigh County to the use of C. A. Gemerd 
vs. Catharine J. Kuhns and James F. Bartholomew. No. 
73 April Term, 1905. Suit on bond. Verdict for plaintiff. 
Rule by defendants on plaintiff to show cause why judg- 
ment should not be entered for the defendants non 
obstante veredicto. Judgment directed to be entered on 
the verdict. 

Lewis and Sehantz for Plaintiff. 
Harry 6. Stiles and Milton C. Henninger for Defend- 
ants. 
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Trexler, P. J., January 1, 1906. This is a suit on a 
bond given to the sheriff of Lehigh County. 

C. A. Gernerd, the use plaintiff, on the sixth day of 
Febniary, 1904, issued a writ of Fieri Facias against John 
U. Kuhns on a certain judgment for the sum of one hun- 
dred, and fifty dollars. The sheriff of Lehigh County 
seized the goods and chattels which were claimed by the 
wife. 

The defendants on the eleventh day of February and 
before any petition by the sheriff for an interpleader was 
presented to the court entered into a bond which is the 
subject of this suit;. the condition of the bond being that 
Catharine J. Kuhns should at all times maintain her title 
to said goods and chattels or pay the value thereof to the 
party thereunto entitled if said issue should be deter- 
mined in favor of the plaintiff. 

The rule for an interpleader was decided against the 
said Catharine J. Kuhns and therefore said suit was 
brought on the bond. 

The defendants deny liability by reason of the fact 
that the bond was not given in accordance to the inter- 
pleader act; that the proceedings were irregular and that 
the court had no jurisdiction at the time of the granting 
of the rule; that the bond was given by reason of an 
arrangement with the attorney for the use plaintiff and 
the sheriff and the goods were released and sold by 
Catharine J. Kulms as her property. 

There is no doubt that under the act of the 26th of 
May, 1897, P. L. 95, the bond should be given after the 
rule for an issue is made absolute. In this case, as stated 
before, the giving of the bond preceded the disposal of 
the rule. The defendant, however, is hardly in a position 
to take advantage of this fact. She received her goods 
and sold them by reason of her having given bond to the 
sheriff; the interpleader having been decided against her 
the condition of the bond was broken and her liability 
was fixed. It would appear that the case of Samuel M. 
Clement vs. Geo. C. Courtright, 9 Pa. Sup. Ct., 45, applies 
to the one which we are considering. 

The bond having been voluntarily given for a lawful 
purpose and for the present benefit of the obligors may be 
enforced according to its terms even though the sheriff 
had no right to require it. 
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The language of the bond is plain and I see no reason 
of law or equity why the obligor should be released from 
the undertaking. See Com. vs. Clispham, 16 Pa. Sup. Ct., 
50; Bowditch vs. Gourley, 24 Pa. Sup. Ct., 342; Philadel- 
phia to use vs. McLinden, 205 Pa., 172. 

Now, January 1, 1906, upon proper motion of the 
attorney for the plaintiff judgment will be entered upon 
the verdict. 



R06A A. LiKBPRIBD vs. JBNNIB WOTRING. 
Slander-^ReductioH of Verdict, 

The dimaget in a fltnder init ibonkl be such as, while they wonld Tindicate the 
character of the plaintiff, would not injure, materially, the eatate of the defendant. 
Ordinarily the court will not reduce the amoant of a verdict, bnt when proper ooca- 
iion arisea, it will not hesitate to do so. 

The verdict is redooed in this case under the special drcomstanoes shown. 

In the Court of Common Pleas of Lehigh County. 
Bosa A. Leibfried vs. Jennie Wotring. No. 44 Septem- 
ber Term, 1905. Trespass siir slander. Verdict for plain- 
tiff. Motion for a new trial. Amount of verdict reduced. 

M. C. L. Kline for Plaintiff. 
Frank Jacobs for Defendant. 

Trexler, P. J., January 2, 1906. The only reason 
alleged for a new trial which requires a consideration is, 
that the verdict is excessive. 

The case was founded upon allegations affecting the 
chastity of the plaintiff. The defendant denied that she 
had spoken the words but the Jury evidently believed the 
plaintiff. 

The amount of the verdict was four hundred dollars. 

The authority of the Common Pleas in the control 
and revision of excessive verdicts is undoubted. 

The power is to be exercised with a view to secure a 
result not merely legal but one not manifestly unjust. 
It should be exercised with a sound judicial discretion and 
unflinchingly. Mix t;^. North American Co., 209 Pa., 636 ; 
Smith vs. The Times Publishing Co., 178 Pa., 481. 

The damages should be such as, while they would 
vindicate the character of the plaintiff, they should not be 
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so large as to injure, materially, the estate of the 
defendant. Stizell vs. Eeynolds, 67 Pa., 54. 

In the case before us the words were uttered in the 
presence of those who were acquainted with the character 
of the plaintiff and the circumstances surrounding her. 
The slander was not such as was circulated behind the 
back with the malicious purpose of injuring the reputa- 
tion but was more in the nature of a quarrel in which the 
defendant sought to get even with the plaintiff by abusing 
her. 

The defendant lives with her mother who is an aged- 
woman and one who can be said to be rather eccentric 
and her surroundings are such as would rather move one 
to pity her. In fact the defendant and her mother may be 
caned queer, decidedly so. Sensible people pay no atten- 
tion to the rash utterances of such persons but leave them 
alone, instead of leading them on and getting them to 
further offend in this respect. 

There are certain circumstances connected with the 
case which would indicate that there was a good deal of 
unnecessary quarrelling in the neighborhood and bad 
blood. Possibly we could read between the lines and get 
at the whole truth. However, we must confine ourselves 
to the evidence produced in the case. 

The case to me is exceptional. Ordinarily I would not 
reduce a verdict of this kind. I think substantial justice 
can be done, the character of the plaintiff vindicated and 
the defendant sufficiently punished if a verdict for two 
hundred dollars ($200.00) is allowed to be entered. (The 
court will therefore grant a new trial unless the plaintiff 
agrees by release to the reduction of the verdict and judg- 
ment to be entered thereon to the amount of two hundred 
dollars. If plaintiff does not see fit within ten days from 
the rendition of this opinion to agree to said amount the 
rule for a new trial will be made absolute. 



Hbrrold vs. Union Township Poor District. 

JtuLgment By De/auli^Laches. 

Wbere suit was bronght in the Common Fleas against the OTefseefs of the Poor 
to lecorer money kMined to them, and judgment entexed bj defanlt of an appear- 
ance and an ffida?it of defense, the court will refnse to open the same after a lapse 
of three years and six months. 
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While it if true that a judgment by defanlt.mt; be opened at tnj timei yet the 
defendant mwt be guilty of no laches, and hia application mtnt show equitable 
grounds to move the conscience of the oonrt, or a role for the purpose will be dis- 
charged. 

In the Court of Common Pleas of Snyder County. 
No. 98, June Term, 1902. Catharine Herrold vs. Union 
Township Poor District, Snyder County. Eule to open 
and strike off the judgment. Bule discharged. 

C. P. Ulrich and A. W. Potter for Plaintiff. 
Charles Hower for Defendant. 

McClure, P. J., December 11, 1905. The plaintiff 
caused a summons to be issued on the l2th day of May, 
1902, against the defendant poor district. Her claim was 
upon a note bearing date the 22nd day of March, 1900, for 
the sum of $600, given by George M. Herrold and J. B. 
Herrold, overseers of the poor of the township, to her. No 
appearance or affidavit of defense was filed, and in default 
thereof judgment was taken against the defendant on the 
6th day of June, 1902, for the sum of $679.40. 

On the 26th day of June, 1902, $30:90 were paid by 
the overseers to the plaintiff, February 13th, 1903, 
$119.10, January 16, 1905, $50.00, making a total of $200 
paid on account of this judgment. On the 26th of August, 
1905, a mandamus execution was issued and on September 
15th a petition was filed by the overseers of the poor in 
which they alleged that they had investigated the facts 
and found that Catherine Herrold was the wife of George 
M. Herrold, who was one of the overseers of the poor in 
1900, and that J. B. Herrold was the other overseer, who 
was also related to the plaintiff and to George M. Her- 
rold; that the said overseers without any consideration 
executed and delivered the note in the suit; that the attor- 
ney representing Catherine Herrold was also the attorney 
for the overseers of the poor, and that no attempt was 
made to collect the judgment until after the death of N. 
T. Dundore, who was an overseer when the suit was 
brought. 

The petitioner further averred that the judgment 
was illegally and fraudulently obtained, mainly through 
the connivance of the attorney, who was representing 
both parties. 

The averments of the petition are denied in the 
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answer, and the deposiiionfl taken show conclnsively that 
the district was indebted to a nnmber of persons, one of 
whom was threatening suit unless immediate paymoit be 
made; and in order to relieve the pressing needs of the 
district the overseers of the poor borrowed from Gather* 
ine Herroldy the plaintiff, the sum of $600, and with this 
money paid the debts of the district. They gave her as 
security the note upon which judgm^it was obtained. 

There is not a particle of evidence to show that this 
transaction was not entered into in the utmost good faith. 
The overseers consulted counsel and were advised that 
they had power to borrow money, and give the note as 
security therefor. When these overseers retired from 
office and were succeeded by N. T. Dundore and Emanuel 
S. Aucker the latter gentleman ascertained the fact that 
the overseers did not have the power to borrow money for 
the purpose of paying the indebtedness of the district, 
but as they knew that the debt had been honestly con- 
tracted and the poor district received the b^iefit of Mrs. 
Herrold's money they put in no defense to the action 
brought by her to recover it and allowed judgment to go 
against the district by default. 

It is true, Mr. Ulrich was at this time attorney for 
both Catherine Herrold and the overseers, but he was 
acting so with the consent of both parties, and no appear- 
ance or affidavit of defense was filed because the overseers 
were willing that the judgment go against the poor 
district for what thy knew to be an honest claim. Had 
they interposed the defense that their predecessors in 
office were without power to give a note and thus bind the 
district for money borrowed to pay off prior indebtedness, 
they would have defeated the plaintiff's action. Oibson 
vs. Poor District of Plum Creek, 122 Pa., 557 ; Machinery 
Co. vs. Old Lycoming Township, 25 Superior Ct., 156, and 
had application been promptly made the court would 
have been warranted in opening the judgment and letting 
the defendant into a defense. Instead^ however, of ques- 
tioning the judgment they recognized its validity and 
made three separate payments to the plaintiff on account 
of it. That Catherine Herrold held the note and had 
obtained judgment upon it must have been known to all 
of the tax payers of the poor district who were interested 
in its affairs, as the note and judgment were carried along 
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regularly in the audits of the accounts of the overseers 
from 1901 to 1905. Not until upwards of three yea!rs after 
the entry of the judgment and when pressed by man- 
damus execution did the overseers move to have this 
judgment set aside. 

In opening the judgment the court is controlled by 
equitable principles and only where the petitioner has 
made out such a case as would warrant a chancellor in 
making a decree will the court grant relief. Here after 
allowing three years to pass we are asked to open the 
judgment to let in what would no doubt have been a good 
defense but a technical one with no equity to support it. 
The law does not absolutely fix any period of time within 
which a defendant must move but that delay long per- 
sisted in is fatal to his petition is settled in numerous 
cases. 

In the Commonwealth vs. Compton 7 Co. Ct. Bpts., 
262, a delay of two years and five months was held to be 
unreasonable. In Hirschman vs. Krechman, 20 Sup. Ct., 
227, relief was denied a married woman after a delay of 
six months, coupled with conflicting and contradictory 
testimony; likewise in Sands vs. McGarvey, 25 Co.Ct.,629, 
a delay of nearly four years in an application by a wife to 
open her judgment on the ground that she executed the 
note as surety for her husband was held to be fatal. In 
littster vs. Littster, 151 Pa., 474, a delay of three years 
precluded the defendant. ' In Harper t;^. Biles, 115 Pa., 
594, a delay of six years was held too great for the defend- 
ant to successfully invoke the aid of equity power of the 
court, and .on page 597 of this case reference is made to a 
decision of the Court of Common Pleas of Schuylkill 
County in which after a little more than a year had 
elapsed, the defendant having knowledge of the judg- 
ment^ and offering no excuse for his delay, the court 
refuses to strike off the judgment. E. T. Burrows vs. 
Cambridge Springs Co., 26 Sup. Ct., 315, decides that 
after a judgment has been entered five years it should be 
a finality. In Vulcan Dynamite Co. vs. Jones, 5 Kulp 150, 
it was held that after a lapse of three years the defendant 
should be compelled to make out a clear case for equitable 
relief, and in Pryberger vs. Matter, 24 Superior Ct., 317, 
a delay of four years, where the evidence was contradic- 
tory, precluded the defendant's right 
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By these decisions, and there are many more to the 
same effect, it will be seen that when a defendant has 
knowledge of a judgment entered against him he mnst 
proceed without delay to have it opened if he wishes to 
make a defense, and furthermore that he must present a 
case which will move the conscience of a chancellor. 

We think the poor district is chargeable with such 
laches as to preclude relief. That townships can be 
chargeable with laches has been decided in a number of 
cases. See Bush vs. Schuylkill Co., 100 Pa., 356; Brennan 
V8 Plymbuth Township, 31 Co. Ct. Bpts., 417 ; Stebbins vs. 
Leidy Township, 13 Dist. Bpts., 64. The statute of limita- 
tions may run against a municipal corporation. Evans 
vs. Erie Co., 66 Pa., 222; Kearney vs. West Chester 
Borough, 199 Pa., 392, and laches may ev«i be imputed to 
the commonwealth under certain circumstances. Com- 
monwealth vs. Bala & Bryn Mawr Turnpike Co., 153 Pa., 
57; Bradford t;^. Tel. & Teleg. Co., 206 Pa., 582; Common- 
wealth vs. Bailroad Co., 23 Superior Ct., 235. 

Had the defendant bemi able to establish the facts, 
as alleged in the petition, that the note was given to 
Catherine Herrold without consideration and the trans- 
action was a fraud perpetrated upon the poor district by 
the overseers then in office and that their successors with 
full knowledge of the fraud permitted the judgment to fp 
against the township, notwithstimding the ^ delay m 
making the application we might be warranted in opening 
the judgment; but the averments of the petition as to the 
loan by Catherine Herrold to the township being proved 
beyond all controversy to be untrue, and she having in 
good faith i>arted with her money, we do not think this 
judgment now should, at this length of time, be opened 
up to permit the. township to interpose the technical 
defense that although their officers borrowed the money 
and applied it to the poor district's indebtedness in relief 
of the tax payers they exceeded their authority under the 
law and in consequotice the plaintiff is without remedy. 

From A. W. Potter, Beq., 8«UiiisroT«» Pa. 
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BoKTs VS. City of Allemtown. 

JVfoferty TaJUm ^yRyrki •/ Eminent D<mainr^£hmt^€S'-TesHwumy. 

lie dttedanl, in t cut to datemiiie the amonat of daouigM tutained ia tfie 
caeicise «f tikt riglit of oalmeat domain by a munidpaUtj, asked the court to affinn 
tbe fottowing poiat: " Tlio jsrj it not to contidor tfao teitimoBy of any of plaia- 
tiff'a witne n a i that teitifiod only to oae item of damage/' The aniwer of tfaeoovTt 
waa "Refvaed. Hie 3«ry ia to eonaider aU the teatimony, but only aa affediag tef 
market valtte of tte property aa a whole." On a motion- for a new trial, HM^ »• 



After diaeoT«red eridsnce waa given aa one of the reatonafor a new triaL Thm 
caae had been tried upon tfie theoiy that all the water powor of a certain miU proper- 
ty had been dcatroyed and that the plaintifh had a right to aU the water. Upon 
depoaitiotta taken to tnpport die mle for a now trial it waa shown diat aome of the 
wnter had been ssscrm d for irrigating purposea and that the deed in which the rea^ 
ennation waa contained waa recorded and correcdy indexed in the grantor'a indes 
katinoorreeiyiadeaBd in the grantee'a index. It was alao shown that the paity 
which had tibe right to the irrigation made a claim for danuiges bef on dbe vtewvii 
who a ss e sae d the damagea which were paid by tibe dty. Heid^ dds wat aneh no- 
tice aa to pat the dty npon inqairy and that the defendant under aU tike facte oonld 
by diligenoe haiw aaoertained dbe fads aal oat aa aflar d ia eom a ad ovidenoe beforo-tha 
trial. 

In the Court of Common Pleas of liehiffh Connty. 
Allabella Bortz, widow and administratrix of M« S. Bortz 
et aL v%. the City of AUentown. No. 61 Jnne Term, 1904. 
Appeal from award of viewers. Verdict for plaintiffs. 
Bnle for a new trial by defendant Rule for a new trial 
discharged. 

* 

John Bnpp and Lawrence BL Bnpp for Plaintifh* 
Leo Wise, City Solicitor, and Francis O. Lewis f6r 
Defendant 

Heydt, P. J., Fifty-Sixth Judicial District, specially 
presiding. December 22, 1905. The first three reasons 
are: 

1. ' ' The verdct was against the evidence. ' ' 

2. ''The verdict was against the weight <rf the 
evidence. ' * 

3. ''The verdict wad not in accordance with the 
charge of the court. ^' 

That the plaintiffs were entitled to recover damages 
was conceded. 

There was only one question in the case and that was 
the amount of such damages. This was purely a question 
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for the jury. Whilst if it had been the province of the 
court to determine the amount of damages we might have 
fixed a lower amount than that named by the jury, we are 
not at liberty to substitute our own judgment for that of 
the jury so long as there is evidence to support the finding 
of the jury. 

The first three reasons are not sustained. 

The next fourteen reasons from the fourth to the 
seventeenth, both inclusive, relate to the admission or 
rejection of evidence, the refusal to strike out evidence, 
and the competency of witnesses. No sood could be 
accomplished by an extended discussion of these reasons. 
We have gone over the record carefully in view of these 
reasons, and taking into consideration all the facts in the 
case and the connection in which the testiiiiony excepted 
to was brought out we think there was no substantial 
error and the reasons are not sustained. 

The eighteenth reason is: 

''The court erred in refusing to confirm the defend- 
ant 's fourth point. ' ' 

The point referred to was: 

**The jury is not to consider the testimony of any of 
the plaintiff's witnesses that testified only to one item of 
damages. ' ' The answer of the court was : ' ' Refused. The 
jury is to consider all the testimony, but only as affecting 
the market value of the property in question as a whole.'' 
An affirmance of this point as drawn would be equivalent 
to saying no witness could testify in a suit of this kind 
unlesss he could testify as to all the facts. There is no 
merit in this reason and it is not sustained. 

The nineteenth reason relates to after-discovered 
evidence. The case was tried upon the thieory that the 
plaintiffs had the right to all the water that came from 
Schantz's Spring and that all the water was taken by the 
city. The allegation now is that the plaintiffs did not 
have the right to all .the water, some of it having be^ 
reserved for irrigating purposes at certain times and that 
this fact was not known to the defendant before the trial. 
It appears that the deed in which the reservation is con- 
tained was recorded and correctly indexed in the 
Grantor's Index but incorrectly indexed in the Grantee's 
Index, being indexed in the name of Charles Wieand 
instead of Charles Wenner. It also appears that the 
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County of Lehigh made a claim for damages at the time 
the water was brought into the city, and that viewers 
were appointed who assessed the damages which were 
paid by the city. This was such notice as to put the city 
upon inquiry and we think under all the facts the defend- 
ant could by diligence have ascertained the facts set out 
as after discovered evidence before the trial and the 
eighteenth reason is not sustained. 

Now, December 22, 1905, all the reasons for a new 
trial are overruled and the rule is discharged, and judg- 
ment is directed to be entered upon payment of the jury 
fee. 



LiCHTENWALNKR VS. CiTY OF AlLENTOWN. 
Property Taken by Right 0/ Eminent Domain — Damages — Testimony, 

The plaintiff, in a case to detennine the amount of damages sustained bj a cer- 
tain mill property in the exercise of the right of eminent domain by a mnnidpality, 
asked the court to affirm the following point : "The jury may consider the probable 
returns from the inrestment in the land affected to the p|untiffs by reason of main- 
taining and continuing an established business at the mill. This is a matter which 
may be considered in estimating the Talue before the taking and the loss resulting 
from the taking of the water." The point was refused. On a motion for a new 
trial, Held, no error. 

In the trial of a case to determine the amount of damage done to a mill property 
by the sppropriation of a municipality of a portion of the water formerly used by 
the mill, it is not error to permit the defendant to prore that steam or some other 
power could be connected and used jointly with the remainder of the water power. 

In the Court of Common Pleas of Lehigh County. 
Agnes L. Lichtenwalner et al. vs. the City of Allentown. 
No. 57 June Term, 1904. Appeal from award of viewers. 
Verdict for plaintiffs. Rule for a new trial by plaintiffs* 
Rule for a new trial discharged. 

Edward Harvey and Edwin H. Stine for Plaintiffs. 

Leo Wise, City Solicitor, and Francis G. Lewis for 
Defendant. 

Heydt, P. J., Fifty-Sixth Judicial District, specially 
presiding. December 22, 1905. The first and second 
reasons assigned for a new trial are : 

1. *'The verdict is against the weight of the 
evidence. * ' 
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2.^^ The damages awarded by the jury are grossly 
inadequate. ' ' 

It was conceded at the trial that the plaintiffs were 
entitled to recover. The only point at issne was the 
amount of the damages. This was exclusively the prov- 
ince of the jury to determine. Neither are we persuaded, 
taking into consideration all the facts in this case that the 
amount of the verdict is inadequate. The first and second 
reasons are not sustained. 

The third reason is : 

'^The court erred in refusing to affirm plaintiff's 
fourth point which was that the jury may consider the 
probable returns from the investment in the land affected 
to the plaintiffs by reason of maintaining and continuing 
an established business at the mill. This is a matter which 
may be considered in estimating the value before the 
taMng and the loss resulting from the taking of the 
water. ' ' 

This point clearly could not be affirmed. There is no 
evidence what the ** investment'' was. An affirmance of 
this point would have been permission to the jury to 
guess at the amount of the investment and then ' ^ consider 
the probable returns ' ' upon such uncertain and indefinite 
and unknown investment. No jury could be permitted 
to award damages upon so speculative and uncertain a 
basis. The third exception is not sustained. 

The fourth reason is : 

**The court errred in refusing to permit the plaintiffs 
in rebuttal to prove that the cost of installing steam, 
gasoline or other power in conjunction with the remnant 
of the water power after the taking was too expensive and 
could not be profitably used. ' ' 

The answer to this reason is that there was no such 
offer made in rebuttal. 

The witness Edwin F. Smith was asked the question : 
**You have heard the testimony in reference to the joining 
power of steam or gasoline with water power; will you 
please state what the effect of that is f " The defendant 
objected to witness answering and the objection was over- 
ruled and the witness permitted to answer. The fourth 
reason is not sustained. 

The fifth reason is : 
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^^The court erred in permitting the defendant to 
show that steam or some other power could be connected 
and used jointly with the remnant of water power after 
taking as it was the uncontradicted proof that the water 
power left after the taking was too insignificant for use. ' ' 
It is not the ** uncontradicted proof that the water power 
left after the taking was too msignificant for use/' We 
think this was a matter to be considered in connection 
with all the other facts in the case. The fifth exception is 
not sustained. 

The sixth reason is : 

The court erred in permitting A. S. Keck and U. S. 
Litzenberg to testify as expert witnesses for the defend- 
ant 

We have gone carefully over the record and think 
there is no merit in this reason and it is not sustained. 

The seventh reason is : 

**The court erred in charging the jury about the 
contents of a printed paper produced by the witnesses on 
cross examination which said paper was not in evidence.'* 

We have carefully reviewed the part of the charge 
bearing on the facts set forth in this reason and have 
reached the conclusion that what we said was under the 
facts entirely proper, and the seventh reason is not 
sustained. 

Now, December 22, 1905, all the reasons for a new 
trial are overruled and the rule is discharged. 



MowREY vs. Mb&tz. 

Practice— Justice of ike Peace — Certiorari — Service of Summons — 
Waiver, 

Where a justice's summons has been improperly serred, b«t the defendant ar- 
ranges with the plaintiff for a different day of appearance, ^e is estopped to object 
to the irregnlaritj in the senrice. 

If the defendant fails to appear on the day agreed npon, judgement by default 
will be Talidy notwithstanding the irregularity in the serrice. 

In the Court of Common Pleas of Snyder County. 
Mary Mowrey vs. Anna B. Mertz, Executrix of Mary M. 
Getz, deceased. No. 37, February Term, 1905. Certiorari. 
Exceptions dismissed. 
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C. p. Ulrich for Plaintiff. 

H. W. Gmnmings for Defendant. 

H. M. McClure, P. J., August 21, 1905. The summons 
of the service was admittedly irregular because the con- 
stable did not leave a true and attested copy with the de- 
fendant as required by the Act of 9th July, 1901, P. L. 614, 
We are of the opinion, however, that this irregularity 
was waived by the defendant. The record shows that the 
summons was issued January 19th, 1905, returnable Janu- 
ary 23, 17905, between the hours of eight and nine o *clock 
A. M., and contains the following entry, ** January 20, A. 
D. 1905, by mutual agreement of both plaintiff and 
defendant, the above suit is continued to Tuesday, Janu- 
ary 23, 1905, between the hours of eight and nine o ^clock 
the parties after the issuing of the writ and three days 
before the day named therein for the hearing agree to 
change the time of the hearing to the 24th instead of the 
23d, as called for in the writ. This was in effect an accept- 
ance of service by the defendant as it was a recognition 
by her of the jurisdiction of the justice and a submission 
to it. The integrity of the record is presumed, but it has 
been fortified by depositions, which show that the change 
in the day for the hearing was made at the request of the 
defendant when the officer served the writ upon her on the 
19th, which request the plaintiff complied with on the 
20th, and she was duly notified of it. 

This was not as was argued, an appearance which 
precluded a judgment by default. Such an appearance 
must be on the day of the hearing. It was not an appear- 
ance at all, but as we have said, it was in effect an accept- 
ance of service of the writ which commanded an appear- 
ance at a future day. 

A reasonable presumption is allowed in favor of the 
regularity of the proceedings before magistrates. While 
there are numerous cases which hold that the hour when 
judgment is entered should be stated on the record, it has 
been settled by the highest authority in Weisman vs. 
Weisman, 133 Pa., 89, that it is not necessary. The pre- 
suinption is that when the justice puts on his record, 
**And now, January 24, 1905, Plaintiff appears by her 
attorney, etc.," he meant that on that day at the hour 
agreed upon by the parties, the plaintiff appeared by her 
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attorney, etc. He follows this entry with a statement of 
the claim, the witnesses called in support of it, and the 
entry of judgment the same day. 

That the record need not disclose that the judgment 
was publicly rendered is also authoritatively decided in 
Snyder vs. Carfrey, 54 Pa., 90, and it is presumed from the 
public character of the officer who pronounces his judg- 
ments in his office, and they are published. 

And, now, to wit, August 21, 1905, the exceptions are 
dismissed. 

From A. W. Potter, Bsq., SeUnsgroye, Pa. 



Public Officers' Responsibility. 

Public officers — Nature of duty of—En/orcetnent of the law — Procedure 
under the commercial fertilizer law of igoi — Duty of Secretary of Agricul- 
ture — Responsibility of— Action for damages — Theory of police power, 

Tlie duty impotcd bj law apon t lUte officer should and most be performed 
without fear of action for damages bj persons supposed to be aggrieved. 

The general principle is well established that a ministerial officer, acting within 
his aathority, and with dne care, is not liable to any person who may be injured by 
his acts. 

"An officer is a part of the personal force by which the state acts, thinks^ de- 
termines, and makes its constitution and laws operatiTe and effective. He is an arm 
of the state and always on its side." He is an agent of the commonity, but not tibt 
agent of each indiridaal member of the community. 

The act of March 25, 1901, P. L. 27| provides two methods of enforcing com- 
pliance, on the part of a manufacturer or importer of commercial fertilisers, with the 
provisions of sections land 2: First, by authorising the publication bythesecre* 
tary of agriculture of the result of his analysis, of samples taken by him for purposes 
of analysis and second, by bringing prosecution. 

Whaterer results may happen from each enforcement cannot be laid personal' 
ly to the charge of the secretary of agriculture, even though damages might result to 
someone who has been caught in a violation of the law. 

A mistake, if one be made, if an honest one, is a loss arising from acts or con- 
ditions which do not create a ground of legsl redress. The secretary of agriculture 
is not an insurer of results. 

All that tiie secretary of agriculture is required to do is to exercise due care in 
the selection of agents, experts, and chemis ts, so that the result arrived at may be 
determined scientifically, and under drcumstanoes secure, so far as practicable, an 
orderly investigation and a careful ascertainment of the facts. 

Ihe whole policy of the enforcement of laws rests upon the theory that the state, 

as part of its police power, has a right to control the actions of its dtixens. It can 

act only through jthe agency of state officers, and these state officers are held to be 

entirely free from responsibility for their acts, if the ads are within the limits of the 

pofver bestowed by the law, and the publication or prosecution hat been made in 

good faitii. 



362 Public OFFioiits' l^BSPONsran^iTY. 

Bequest of Secretary of Agriculture Critchfield for 
opinion. 

Opinion by Carson^ Attorney Q^neral. Filed October 
19, 1905. 

You desire to be officially advised whether the manu- 
facturer or importer of commercial fertilizers can recover 
damages from the secretary of agriculture in the event of 
injury resulting to the business of the manufacturer or 
importer because of the publication by the secretary of 
the results of his analysis of samples of commercial 
fertilizers, or because of prosecutions instituted by the 
secretary to enforce the provisions of the Act of March 25, 
1901, P. L. 57. 

I answer imhesitatingly that no such damages can be 
recovered. The act in question is entitled ^^An act to 
regulate the manufacture and sale of commercial fertil- 
izers; providing for its enforcement and prescribing pen- 
alties for its violation.*' The first section provides that 
every package of commercial fertilizer sold, offered or 
exposed for sale for manurial purposes within the com- 
monwealth shall have plainly stamped thereon the name 
of the manufacturer, the place of manufacture, the net 
weight of its contents, and an analysis stating the percent- 
age contained of nitrogen in an available form, of potash 
soluble in water, or soluble and reverted phosphoric acid, 
and of insoluble phosphoric acid, with proviso that any 
conmiercial fertilizer which shall contain none of the 
above named constituents shall be exempt from the 
provisions of the act. 

The act further provides for affidavits on the part of 
every manufacturer or importer of the amount of sales 
made by each within the commonwealth during the last 
preceding year, upon which certain sums become payable 
to the state treasurer, and every manufacturer is enjoined 
at the same time to file with the secretary of agriculture 
a copy of the analysis required by section 1 of the act. 

Section 3 empowers the secretary of agriculture to 
collect samples of commercial fertilizers, either in person 
or by his duly qualified agents or representatives, to have 
them analyzed and to publish the results for the informa- 
tion of the public. 

For the purpose of enabling this duty to be properly 
performed section 4 of the act authorizes the secretary of 
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agriculture and his assistants, agents, experts, chemists, 
detectives, and counsel to obtain access, ingress and 
egress to all places of business, factories, farms, buildings, 
carriages, cars and vessels used in the manufacture, trans- 
portation or sale of any commercial fertilizer. You and 
your subordinates are also clothed with power to open any 
package or vessel containing, or supposed to contain, any 
commercial fertilizer, and to take therefrom samples for 
analysis upon tendering the value of said samples. 

Section 5 makes it a misdemeanor for any person to 
sell, offer, or expose for sale any commercial fertilizer 
without the analysis required by section 1 of the act, or 
^' with an analysis stating that it contains a larger percent- 
age of any one or more of the above named constituents 
than is contained therein, or for the sale of which all the 
provisions of section 2 have been complied with.'' The 
same section further provides that, upon conviction, the 
offending party shall forfeit a sum not less than $25 and 
not exceeding $100 for the first offense, and not less than 
$200 for each subsequent offense. The section closes with 
the mandatory words : * * It shall be the duty of the secre- 
tary of agriculture to enforce the provisions of this act, 
and all penalties, costs and fines recovered shall be paid 
to him, or his duly authorized agent, and by him be 
immediately paid into the state treasury, to constitute a 
special fund to be used in accordance with the provisions 
of section 6 of this act. ' ' 

Section 6 creates a special fund from which the cost 
of selecting samples and making analysis and other 
expenses incident to the carrying into effect of the pro- 
visions of the act shall be paid. 

Section 7 contains a definition of the term ' ' commer- 
cial fertilizer. ' ' 

The statute imposes upon you a specific duty and 
clothes you with ample authority to discharge that duty. 
You are the public officer designated by statute to enforce 
this particular branch of the law. It has been well said 
that * * an officer is a part of the personal force by which 
the state acts, thinks, determines, administers and makes 
its constitution and laws operative and effective. He is 
an arm of the state and always on its side:'' People vs. 
Koler, 59 N. E. 716; 166 N. Y. 1; 52 Lawyers' Reports 
Annotated, 814; and Amer. State Rep. 605. 
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Again it has been said: ^^ Public officers are the agents 
of the community which they represent, but a public 
officer is not the agent of each individual member of the 
community ; ' ' Bayha vs. Carter, 26 S. W. 137 ; and in the 
case of the Board of Worcester County School Commis- 
sioners vs. Goldsboro, 90 Md. 193, it was said, when con- 
sidering the definition of the term ** public officer,'' that 
'Hhe nature of the duties, the particular method in which 
they are to be performed, the end to be attained, the 
depository of the power conferred and the whole sur- 
rounding must be all considered. ' ' 

The duty imposed by law upon a state officer should 
and must be performed without fear of action for 
damages by persons supported to be aggrieved. The gen- 
eral principle is well established that a ministerial officer, 
acting within his authority and with due care, is not liable 
to any person who may be injured by his acts. Mecham 
on public officers, section 661 ; Amer. Eng. Ency. Vol. 19, 
title '* Public Officers,'' P. 490. 

It is abundantly clear that the legislature by the act 
of March 25, P. L. 57, has provided two methods of enforc- 
ing compliance on the part of a manufacturer or importer 
with the provisions of the sections 1 and 2: First, by 
authorizing the publication by the secretary of agricul- 
ture of the results of his analysis of samples taken by 
him for purposes of alalysis; and second, by bringing 
prosecution. These acts, therefore, are clearly within the 
limits of your power, and all that you are required to do 
is to exercise due care in the selections of agents, experts, 
and chemists, so that the result arrived at may be determ- 
ined scientifically and under circumstances securing, as 
far as practicable, an orderly investigation and a careful 
ascertainment of the facts. 

You do not, however, stand as an insurer of results. 
A mistake even, if one be made, if an honest one, is what 
the law terms damnum absque injuria, which means a loss 
without an injury. It is a phrase used to describe a loss 
arising from acts or conditions which do not create a 
ground of legal redress: Marbury vs. Madison, 5 U. S. 1 
Cranch, 137; Pa. R R. Co. vs. Lippincott, 116 Pa. 472; 2 
Amer. State Rep. 618. 

It may be that a business injury may result to the 
manufacturer, either from the publication of the results 
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of the analysis or from a pro8ecation, as provided for is 
section 5, but it is qnite dear that the injury does not 
result from the prosecution, but from the violation of 
the terms of the law on the part of the manufacturer, and 
it is the very dread of these results which was contem- 
plated by the legislature as a corrective of the action of 
an otherwise reckless manufacturer or importer. As the 
publication is one of the means of enforeinff the act, and 
as a prosecution is another means of enforcmg the act, it 
follows that whatever results may happen cannot be laid 
personally to the charge of the secretary of agriculture, 
even though damages might result to some one who has 
been caught in a violation of the law. The whole policy 
of the enforcement of law rests upon the theory that the 
state, as a part of its police power, has the righ to control 
the action of its citizens. It can act only through the 
agency of state officers, and these officers are held to be 
entirely free from responsibility for their acts, if the acts 
are within the limits of the power bestow^ by the law, 
and the prosecution or the publication has been made in 
good faith. 



RiTTBR vs. Knbrr. 

QmsiruOion of WUl-SaU of Real Estate—MarketabU TiUe. 

A teftetrix proridcd in Che woond fection of her will that her estate ihottld le- 
meia ttndtiided. The exacvtor had the right to diapoee of the estate at his disere^ 
ttoo but this right of ditpoiitioB was jmxely adiiiiiiietiatiTe» the corpus of the estate 
to be preeerred uaimpaixed. The third article of the will prorided that the net in- 
come after paying the taasi and cnrrent expenses should be vsed for the payment of 
datms against the estate and after they were settled it was to go half and half to the 
hvsband and son of the testratriz, the latter being the execntor. In the fourth 
article ef the will it was prorided that after the death of the hosband all the estate 
should descend to the son. In the fifth dause it was prorided that should the son die 
before the husband the estate should remain intact untQ after the death of the hus- 
band -and that the income should be diTided three-fifths to her husband and two- 
fifths to a grand-daughter. There was a further prorision that should the grand- 
daugihter die before the son or husband of the testratriz, then four-fifths of the 
income should go to the husband and one-fifth to a grand-son, and also that should 
the grand-son die before the husband then the entire income should go to the son. 
The sixth clause prorided that after the death of the husband and son the remaining 
estate, real or personal, if any, should remain in trust and the income should be 
used fer the legitimate children of the son to be dirided equally. The seventh: sec- 
tion prorided that if all the legitimate children of the son die and i«ave no issue 
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btforethe ictt tad hosband of tibt tBitratiii, tibt xemainiag aftetei ntl or pmomtl, 
shosld DMBain in tntt and be d lip oeed of in the maaner theicia tet foftfa. The eon 
died befoie tibe huebesd of teHmtriz and tiieref ore the oonditiona referred to in die 
fifth dame ooenrred. Upon a caae ftated to determine whether the eon of the teita* 
triz had a marketable title in the real eitate of hia mother. Held^ diat he had no 
marketable title by Tirtne of an j prorision contained in the will of the testratrtz. 

In the Court of Common Pleas of Lehigh County. 
Emily May Bitter and M. P. Schantz, executors of the last 
will and testament of John H. Bitter, deceased, t;^. Harvey 
H. Knerr. No. 59 January Term, 1906. Case stated. 

Francis G. Lewis for Plaintiff. 
James L. Schaadt for Defendant. 

And, now, December 12, 1905, it is hereby agreed by 
and between the parties to the above action, that the 
following case be stated for the opinion of the Court in 
the nature of a special verdict : 

1. Bachel E. Bitter, late of the City of Allentown, 
died September 11th, 1891, testate, seized in her demesne 
as of fee (inter alia) of a certain messuage, tenement and 
lot or piece of ground situate on the west side of South 
Eighth street, between Hamilton and Maple streets, in the 
City of Allentown, county of Lehigh and State of Pennsyl- 
vania, known as No. 20 South IQighth street, bounded and 
described as follows, to wit: On the east by said Eighth 
street ; on the south by the property of the City of Allen- 
town, now in*^ the tenancy of the Gfood Will Fire Engine 
Company; on the west by a ten feet wide private alley; 
and on the north by property of James N. Hersh : Contain- 
ing in front on said. Eighth street 17 feet, 6 inches, more 
or less, and extending in depth, of equal width, 107 feet, 
more or less, to said ten feet wide private alley. 

2. The last will and testament of the said Bachel K 
E. Bitter dated 10th September, 1891, was admitted to 
probate by the Begister of Wills of Lehigh County on 
October 10th, 1891, and remains recorded in his office in 
Wills Docket Vol. 7, Page 187 ; and upon the same, letters 
testamentary were granted, on the day of its probate, to 
John H. Bitter. A copy of the said will is hereto attached 
and made a part of this case stated, with the same effect 
ss if fully set out in this paragraph. 
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3. The said Bachel E. Bitter left to survive her, her 
husband, Lewis Bitter, and one son, John H. Bitter, who 
are the persons named as beneficiaries in her said wilL 

4. The aforesaid John H. Bitter died on February 
19th, 1905, testate, leaving to survive him, a. widow, Agnes 
Eugena Bitter, and two children, Emily May Bitter and 
Howard E. Bitter, the latter a minor, having, by appoint- 
ment of the Orphans ' Court of Lehigh County, the Lehigh 
Valley Trust and Safe Deposit Company for his guardian. 

5. The said Agnes Eugena Bitter, Emily May Bitter 
and Howard :E. Bitter are in full life and are persons 
named as beneficiaries in the will of the aforesaid Bachel 
E. Bitter, deceased. 

6. The last will and testament of the aforesaid John 
H. Bitter, dated February 2, 1905, with codicil, dated 
February 3, 1905, was admitted to probate by the register 
of wills of Lehigh County on February 24th,. 1905, and 
remains of record in the said register's office in Wills 
Docket, Vol. 12, Page 388. Letters testamentary upon the 
same were granted, on February 24th, 1905, to Emily May 
Bitter and M. P. Schantz. A copy of the said will and 
codicil are hereto attached and made a part hereof, with 
the same effect as if fully set forth in this paragraph. 

7. On October 26th, 1905, the said Emily May Bitter 
and M. P. Schantz, as executors of John H. Bitter, afore- 
said, and under a power of sale contained in his said will, 
agreed, in writing, with James L. Schaadt, acting as 
attorney for Harvey H. Bjierr, the defendant above 
named, to grant, convey and assure the above-described 
premises in fee simple, clear of all incumbrances, by such 
deed of conveyance as he or his counsel learned in the law 
shall advise, in consideration of the payment of $7200, 
$200 of which sum was then and there paid by the said 
James L: Schaadt as attorney for the said Harvey H. 
Enerr as down money. A copy of the said agreement, 
with endorsement of the said payment, is hereto attached 
and made a part hereof, with the same effect as if fully set 
forth in this paragraph. 

8. On the second day of November, 1905, the said 
Emily May Bitter and M» P. Schantz, executors of John 
H. Bitter, aforesaid, tendered a deed for the above prem- 
ises to the said Harvey H. Enerr, defendant herein, and 
demanded from him the sum of *7000, bomp: Iho bnlance 
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of the oonsideration for the sale of the said property; 
which deed the said Harvey H. Knerr then ajid there, 
under the advice of his counsel, refused to aooept and then 
and there refused to pay the balance of $7000, alleging as 
his reason for so doing that the fee to the premises atove 
described had not vested in the said John H. Bitter under 
th aforesaid will and testament of the said Baehel £1 
Bitter. A copy of the said deed so tendered is attached 
hereto and made a part hereof, with the same effect as it 
fully set forth in this paragraph. 

9. The aforesaid Lewis Bitter, husband of the said 
Bachel E. Bitter, died on the first day of March, 1905. 

10. Now, if the Court is of the opinion upon the 
foregoing statement of facts that the title and the fee in 
and to the premises above described had vested, under the 
last will and testament of the aforesaid Bachel E. Bitter, 
in the said John H. Bitter, deceased, and were so vested in 
him at the time of the tender of the aforesaid deed, then 
judgment is to be entered for the plaintiffs and against 
the defendant in the sum of $7000; but if the Court is of 
the opinion that the fee and the title to the aforesaid 
premises had not so vested in the said John H. Bitter, 
deceased, and was not then so vested in him, then judg- 
ment is to be entered for the defendant and against the 
plaintiffs in the sum of $200, the down money above 
mentioned. 

11. The costs of this case stated are to be paid in 
either event by the plaintiffs; and either party may sue 
out an appeal from the judgment entered by this Court. 

Trexler, P. J., January 8, 1906. The testatrix pro- 
vides in the second article of her will that all her estate 
shall remain undivided. The executor has the right to 
dispose of the estate at his discretion but this right of dis- 
position is purely administrative, the corpus of the .estate 
is to be preserved unimpaired and in the third article it is 
provided that the net income after payng the taxes and 
current expenses shall be used for the payment of claims 
against the estate and after they are settled it is to go half 
and half to her husband, Lewis Bitter, and her son, John 
Howard Bitter, the latter being the executor. In the 
fourth article of the will it is provided that after the 
death of her husband, Lewis Bitter, all the estate shall 
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descend to her son, John Howard Bitter. In the fiftli 
clause it is provided that should her son John Howard 
Bitter die before her husband Lewis Bitter the estate 
shall remain intact until after the death of Lewis Bitter 
and provides for the division of the income, three-fifth 
to Lewis Bitter and two-fifth to her granddaughter, 
Emily May Bitter. There is a further provision that 
should the granddaughter die before her father, John 
Howard Bitter or her grandfather, Lewis Bitter, then 
four-fifths of the income should go to her husband and 
one-fifth to her grandson and also a further provision 
that should the grandson die before Lewis Bitter then the 
entire income should go to Lewis Bitter. She then in the 
sixth clause provides that after the death of her husband, 
Lewis Bitter, and her son, John Howard Bitter, the 
remaining estate, real or personal, if any, shall remain in 
trust and the income shall be for the use of the legitimate 
children of John Howard Bitter, to be divided equally. 
In the seventh section she provides that if all the legiti- 
mate children of her son, John Howard Bitter, die and 
leave no issue, before their father and their grandfather, 
Lewis Bittter, the remaining estate, real or personal, shall 
remain in trust and be disposed of in the manner set forth. 

The son, John Howard Bitter, died before Lewis 
Bitter, the husband of the decedent, and therefore the con- 
ditions referred to in the fifth clause of the will are 
present. 

The executors of John Howard Bitter have entered 
into an agreement of sale to sell his real estate, claiming 
that under the fourth section of her will John Howard 
Bitter was the owner in fee and it is to enforce the con- 
tract of sale of the real estate that this action is before the 
court, it being in the nature of a suit for the recovery of 
the purchase price should the court decide that the title is 
marketable. 

It will be noticed that John Howard Bitter and Lewis 
Bitter have no life estate in the property but that the 
custodian of the estate is the executor who is to admin- 
ister the esate, and after payins: the debts, to pay the 
income to the son and husband of the decedent. 

It is true that the fourth section provides that after 
the death of her husband, Lewis Bitter, all the estate shall 
descend to her son, John Howard Bitter, but this is only 
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to happen if the hushand dies before the son. 

At the hearing, of the case there were any number of 
references made to familiar principles of law applying to 
the construction of wills and the argument was advanced 
that John Howard Bitter took a fee under the will, but I 
cannot arrive at that conclusion. The word ^^ descend'' 
implies an estate of inheritance but it must be remember- 
ed that there is a distinct trust created under this will by 
reason of which the corpus of the estate is preiserved and 
the period of distribution postponed. 

The will should be construed so as to give all parts 
effect. 

The evident intention of this testatrix was to preserve 
the income of this estate during the lifetime of her hus- 
band, Lewis Bitter, and thus afford him a living and after 
the death of her husband and her son she still continues 
the trust and provides that the income shall be for the use 
of the legitimate children of her son but makes no dispisi- 
tion of the corpus of the estate. 

If the view is correct that the fee, vested in John 
Bitter subject to the farther life estate, the portion of the 
will following the fourth section is absolutely without 
force and not applicable to any state of facts which could 
possibly occur. 

Considerable stress was laid at the argument upon 
the use of the words ** remaining" and *'if any" in the 
sixtli paragi^aph, as indicating the intention of the 
testatrix that the first takers should have the power of 
disposing of the corpus. 

We must however construe the words consistently 
with what precedes and the idea in the mind of the testa- 
trix was that there might possibly be loss accruing to the 
estate by reason of poor judgment in making investments. 
This is evident if one reads the careful provision prevent- 
ing surcharge in the latter part of the second paragraph. 

The seventh section provides only for a disposition of 
the estate should the children of John Howard Bitter die 
boforo their father so that in my view under the sixth 
oIcMuse there is a provision for the payment of the income 
for an indefinite time to the children of John Howard 
Bitter and without disposition of the corpus of the estate. 
The persons to whom the income is to be paid are the heirs 
of the decedent. Tl:ere is therefore no reason for preserv- 
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ing the trust and the estate of the children of John 
Howard Bitter appears to be an absolute one but the 
decision of this question is not embraced in the case now 
before us. Garrett vs. Bex, 6 Watts, 14; Pennsylvania 
Company *s Appeal, 83 Pa., 312; Sproul^s Appeal, 105 Pa., 
438. 

I therefore come to the conclusion that John Howard 
Bitter had no marketable title in the real estate of Bachel 
E. Bitter, deceased, by virtue of any provision contained 
in the will of the said decedent. 

DECBEE. 

Now, January 8, 1906, judgment for defendant 
against the plaintiffs in the sum of two hundred dollars 
($200.00). 



Com. vs. Rabe. 

Qmstitutumal lauh-TitU of Ad^Hawkers and peddlers-- Ad of June 
14^ igoi^P.L.s^S- 

The act of Jane 14, 1901, P. L. 563, entitled "An act to proride for tibe Uoeni- 
ing of hawken and peddkn in the boroagha and townshipa of the commonweaUh 
and providing a penalty for ftulvre to obtain tiie aame," is ivfficient in title in ao far 
ai it attempts to impose a fine for failure to exhibit a Uoense already obtained. The 
last sentence of the second section of the act is therefore vnconstitational. 

In the Court of Quarter Sessions of Fayette County. 
Commonwealth vs. Bahe. No. 4, June Sessions, 1905. 
Motion in arrest of judgment. 

Thomas H. Hudson, for Commonwealth. 
E. C. Higbe, for Defendant. 

Opinion by Umbel, J. Filed July 5, 1905. 

The title of Act No. 20, approved June 14, 1901, P. K 
563, is as follows, viz: ^^ An act to provide for the licensing 
of hawkers and peddlers in the boroughs and townships 
of the commonwealth and providing a penalty for failure 
to obtain the same. ' ' 

The first section of the act provides the fee that shall 
be paid and the manner of securing the license and 
excepts certain persons and sections from the operation of 
the statute. The part of the second section material to this 
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case is as follows, viz: '* Any person, hawking, peddling or 
selling goods, wares or merchandise without obtaining 
the license aforesaid and in violation of this act shaU be 
guilty of a misdemeanor; • • • every person or per- 
sons granted a license under the provisions of this act who 
refuses to exhibit said license upon request of any citizen 
of this state shall be liable to a fine,*' etc. 

The defendant is a foreigner; he speaks and under- 
stands the English language imperfectly and with diffi- 
culty; he had secured and had in his possession at the 
time he was arrested a license to hawk and peddle in 
accordance with the provisions of the first section of the 
above act. 

The indictment under which the bill is drawn alleges 
**that at Vanderbilt, in the county of Fayette, on or about 
March 7, 1905, the above-named defendant, Haine Babe, 
refused to show a license while hawking and peddling 
goods and merchandise when asked to do so by him, the 
said Jacob Harshman, deputy constable of Dunbar town- 
ship, ' ' etc. 

At the trial the defense rested almost entirely on the 
fact that the defendant failed to understand the request 
of the deputy constable, that it was raining or snowing 
and he thought the prosecutor wanted to purchase some- 
thing, and he said to him, '*No business, '' meaning that 
he would not open his pack in the store; the prosecutor 
insisting that the defendant said it was none of his (the 
prosecutor's) business whether he had a license or not. 
The defendant was convicted and the matter is now before 
us on motion to arrest the judgment, in support of which 
two reasons are urged : 

First. The information and indictment do not charge 
a crime. 

Second. . The last clause of the act under which the 
indictment is drawn is unconstitutional. 

In our view of this case a consideration and determin- 
ation of the second reason renders unnecessary a discus- 
sion of the first. 

The third section of the third article of the Constitu- 
tion, as well as the am.endment of 1864 to the Constitution 
of 1838, provides, **No bill except general appropriation 
bills shall be passed containing more than one subject, 
which shall be clearly expressed in the title.*' 
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The title is a part of the act and a guide to its right 
constructioiL It need not be a complete index but it must 
fairly give notice of the subject of the act so as reasonably 
to lead to an inquiry into the body of the bill. If it con- 
veys the belief that one subject is the purpose while 
another and different one is its real subject it tends to mis- 
leady and therefore the subject is not *^ clearly expressed;'' 
Ebv's Appeal, 70 Pa., 311; County Home Case, 77 Pa., 77; 
Railway Co. 's Appeal, 8iy2 Pa., 91. 

In discussing this provision of the Constitution, Mr. 
Justice Sterrett, in Boad in Phoenixville, 109 Pa., 44, 
«ays: ^^It is enough for us to know that ii is an express 
mandate of the organic law which the legislature ought to 
obey and courts are bound to- enforce. While it may be 
difficult to formulate a rule by which to determine the 
extent to which the title of a bill must specialize its object, 
it may be fairly assumed that the title must not only em- 
brace the subject of proposed legislation but also express 
the same so clearly and fuUy as to give notice of the 
legislative purpose to parties who may be specially 
interested tiierein. Unless it does this it is useless * * ^ 
To be clearly expressed certainly does not mean some- 
thing which is dubious, therefore not clearly expressed. 
If, then, the title seems to mean one thing while the 
enactment, as clearly refers to another it cannot be said to 
be * clearly expressed.' " 

The extr^ne that can be claimed for the title to the 
act in question is that it is of an act that provides for 
licensing hawkers and peddlers and provides ^^a penalty" 
for failure to obtain the same, which fairly gives notice 
that the subject of the bill is the duty of hawkers and 
peddlers to secure a license for such purpose, and that 
they ai'e liable to a penalty in case they fail to do so ; there 
; is nothing in the litle that would reasonably lead tq the 
inquiry as to whether or not such hawker or peddler woi^dd 
be liable to a penalty in ease he had such license and 
refused to exhibit it on demand as is provided in the la^t 
clause of the second section. It injects other and different 
matter entirely into the act from any mentioned or hinted 
at in the title, and it cannot be claimed or contended that 
such provision or anything approaching it is clearly 
expresfjod in the title. 
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Besides, further^.the title by the. Hse of '^a'' in 
modifying penalties indicates the purppse to proviide but 
one penalty and definea thai it is to.be io!r failure to obtain 
license* The body of the act contains two separate penal- 
ties for. two sepajrate ofiEenseSy.iyiZr; X)0e.to,i^ and im- 
|)ri8onai0nt for failure to obtain a lip^i^^.nptice pt which 
is '^dearly expressed" in the title; th^ pther, a fine ^r 
failure to exhibit such license upon demand. No notice 
whatever, expressed or implied, can be claimed for in the 
title; ibistead bf such beifig cleaidy/expressed the title is 
misleading and deciisptive in that by its language it shows 
a purpose and intention, to provide a penalty only for 
failure to obtain a licence. 

• 'We are clearly of opinion that the section of the Con* 
stitntion in question Was utterly ignored by the legisliU 
ture as to the latter clause of {he second section of the 
act of June 14,'19(Xl, and we can comprpn^i^e such over- 
sight only on the ground that such clause wm an amend- 
ment to ttiebill as ori^ally drawn and such amendment 
was not made to extend to the titlfe. . 

Under Borough t;^.Oardilier,148 t^a.192, the court has 
a right to declare a portion of an act.1^lconst\tutional for 
an apparent defect in such portion not common to the 
entire act,* and accordingly we hold the pfovisicmB of the 
last sentence of the second sectip]:i,Qf the act of June 14, 
1901, P. L. 563, unconstitutional and ihop^rative. 

As was held in'tkis oourfcin Coin. vs. HuduskOn ^ Pa. 
<?. 6; 'B. 88B, 'we an^ of opinion under <^ the IkAo md law 
afmlidable thiM ihtd^ynbation^f thct eanstitotioMlity qtiie 
act br pbTlxtherei]€ imder wMeh ihe defendant ia inducted 
'Ibid "i^Mivieted teay be properly raised on the motion in 
arrecit'df jttdgmttiti- • .'••.•.;,; ...* • ;i>*, *.- 

' TIdsinattereaiiaeontobehiEiaidaBdwaaatiSued; 
)!ko^,^Atifti9t 15^>}M5, upon-coanderatioa thereof and for 

i^ettsonH' gi>mn in thefweginng apinion, it is ordered 

ilirected that the motion in arrost of judgm^it be 
sustained. 
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Ordinanct-^Act of May ^, /*pf— /t X, ^$^^Act ti/iSi^^P, L, lai. 

An ordintnot IHmed icebtdlag tottt l^rafMoat of the Act of Moy 2, 1899, 
P. L 159, & nUd. 

In the Court bf Common Pleas of Schuylkill Comity. 
Borough of Mahanoy City vs. Abe Olkin. No. 270, July 
l^erin, 1905. C^rtiorail Judgment aflBirmed. 

T- HL B* Lyon, for Plaintiff. 

B. P. Swai^ and J. W. Moyer, for defendant and the 
wrii 

Marr, J. November 1^ 1906. This ease has been 
broUj^t into court by a writ of ^certiorari diredii^ to 
JuBtide Jbhn M. Coombe, by the defendant 

Five exceptions are ffled to the proceedings, which 
are h^irewith t(^»euMBd in the ^rder of ih^^pres^itittiQn 
a6 filed. 

l?he ftrst ex<i€ption 'is : ^ ^ The proeeedingB before the 
judti<te being ^ action in a plea^ of 4€iiit for a fine, rotc., ' <same 
Was imprap^ly issued by the issuing of a warrant and the 
arrest and restraint of defendant and the second. excep- 
tidn. ^Aft«r judgment defendant was illegally committed 
to jail, ^ Can readily be dimussed with the first. one. Our 
e!s&ihinatitoof theiUstice's recoxd shows that .the defend- 
ant "Was arrested for^ a violation of a horoi^h ordinance 
Ujion' a warrant issued to a constable by<a justice of the 
peace. Upon an aflSdavit-madeby^thie chief rbusgess^xef er- 
ring to the ordinance by its title whibfa wasi daimed to 
have been violated. The wttrraat issAed refers .to^tlie 
ordinance by its title ai^ the day of its passage' and oUams 
the d^f^dant should animw the: boroui^ of Mahanoy 
City in a plea of debt for a fine 6f not less than^lOO nor 
more than $200. The ordinance is evidently framed under 
the Act of Assembly, coititled, ^ An Act to psovide for the 
licelhsing of transient rettdl merchants in cities, bore|i»ghs 
tind ti(y#nshi¥>s •land providag a penalty for failure, to 
obtain the same, ' approved May 2nd, 1899. This act, mter 
alia, tiTovidte that the persbn not secttiriikg. a license 
required under its prolusions, ^ shall be fined in a. sum not 
less than $100; nor more thaoi $200, to be collected as other 
fines ar« Cblledbible by law, and in default of payment of 
sftid fiftei^ to be imprisoned in the jnil of said city or 
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county for a period not exceeding thirty days. ' The pro- 
ceedings of the justice are in accord with the provisons of 
this act of assembly. The language in issuing the warrant 
assembly and authorizing pn^eedings under it. It is also 
contended that the proceedings are in conformity with 
is the same, in some respects^ as that used in the act of 
assembly and authorizing proceedings in conformity with 
the provisions of the act of assembly of 1897, P. L. 121. A 
reference to this act shows that proceedings for a viola- 
tion, of borough ordinances and for the collection of fines 
and penalties imposed thereby^ may be commenced by 
warrant or summons, at the discretion of the chief burgess 
t)r justice, before whom the complaint is made or the 
proceedings begun, but no warrant shall be issued except 
upon complaint on oath or affirmation, specifying the 
ordinances for the violation of which the same is issued, 
and all proceedings shall be directed to and be served by 
any policeman or constable of the borough, and shall be 
returnable forthwith, when the proceedings shall be the 
same as^ in summary conviction, with the right of appeal. 
Section third of the same act authorizes the committing 
of a person thus arrested to the lock-up or to the county 
jail, pending a hearing or trial, ana upon judgment 
against any person by summary conviction, in default of 
payment of fine or penalty imposed by said judgment and 
the costs, the def aidant may be sentenced to the borough 
lock-up for a period not exceeding five days or to the 
county jail for a period not exceedmg thirty days. The 
record in the present case shows that the provisions of 
this act have been fully followed and that the fine of one 
hundred dollars was adjudged against defendant, with 
costs of siiit, and in default of payment of same, that he 
be committed to the jail of the county of Schuylkill for a 
period of fifteen days. After a careful examination of the 
record and the acts of assembly under which these pro- 
ceedings are claimed to have been conducted, we can see 
no valid reason why these two exceptions should be 
sustained. 

^^The third and fourth exceptions raise the que^ion 
of the constitutionality of the act of assembly under which 
the ordinance was adopted and consequently the legality 
of the ordinance, it being claimed that it is contrary to 
the laws and constitution of the Commonwealth of Penn- 
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sylvania and of the United States, and as being class legis- 
lation and in restraint of trade, and as conferring upon 
residents of the borough of Mahanoy City certain privi- 
leges and advantages which are denied to non-residents. 
The act of 1899, by its title, relates, generally, to the 
licensing of transient retail merchants in cities, boroughs 
and townships, and provides a penalty for the failure to 
obtain same. The act itself commences with the following 
language: ^That hereafter every person, whether prin- 
cipal or agent, entering into, beginning or desiring to 
begin a transient retail business in any city, borough or 
township of this Commnowealth, for the sale of any goods, 
wares or merchandise, * * * * shall take out a license.' 
This language is incorporated in the ordinance and in 
neither the act nor the ordinance are there any exceptions 
to the language thus used, namely: ^ Every person, 
whether principal or agent. * With this language can it be 
succesfuUy claimed there is a discrimination in favor of 
residents of the borough of Mahanoy City or of any per- 
sons, or is it in restraint of trade? Amongst the many 
eases cited, in support of the contention, is Sayre Boro. t;s. 
Phillips, 148 Pa., 182, but an examination of same does not 
sustain this construction. In that ordinance, which 
related to the business of peddling, there was, at the end 
of the prohibiting section, a proviso, exempting all resi- 
dents of the borough of Sayre from the operation of the 
same, and this was held to be in restraint of trade. Justice 
Williams, at the bottom of page 489, in discussing the 
validity of the ordinance, says: '^It professes to prohibit 
all persons from engaging in the business of peddling or 
selling goods from house to house, by sample or otherwise, 
without a borough license, and it fixes the price of a 
license at a figure that makes, as it was evidently intended 
to make, the ordinance amount to prohibition. So long, 
however, as it bears upon all persons impartially, it may 
fairly claim to be a police regulation intended to destroy 
a business that was regarded as injurious; but at the end 
of the prohibiting section of this ordinance a proviso may 
be fotmd, which exempts all residents of the borough of 
Sayre from its operation. The proviso converts the police 
regulation into a trade regulation.' On account of this 
proviso that ordinance was declared invalid by the court. 
In the present case we have no such proviso. The 
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language of the act of assembly and of the ordinance 
embraces persons, whether principal or agent. It makes 
no exception as to i)er8ons whether residents of 
Mahanoy City or not. £very person whether principal 
or agent, entering into, beginning or desiring to begin a 
transient retail business, shall take out a license. It is 
applicable to a resident, who may be permanently resid- 
ing in Mahanoy City, as to the passing stranger. All are 
equally prohibited from beginning a transient retail busi- 
ness without taking out a license, or from entering into 
such a business. The words '^ entering into" relate to 
the contemplated business and not to entering into the 
borough. 

* ' Another case cited by counsel for defendant is Com. 
vs. Hannel, 166 Pa., 89, which relates to the peddling of 
clocks, an act forbidding by the act of February 6th, 1830, 
P. L. «39, without a license. The question raised was, that 
this act of assembly was in violation of the constitution of 
the United States. In disposing of this question. Justice 
Williams, on page 94, says, after referring to the case of 
Sayre Boro.; ^'But this statute is not directed against all 
persons engaged in peddling clocks. It is directed against 
all persons. It does not distinguish between the citiz^is 
of different civil subdivisions of this state or between 
citizens of Pennsylvania and those of any other state. It 
is directed against the business of peddling clocks by 
whomsoever undertaken. It does not prohibit the busi- 
ness, but it regulates it. The regulation is reasonable. It 
is impartial in its operation. It is general in its applica- 
tion. It meets the tests required by Millerstown vs. Bell, 
123 Pa., 151, by Sayre Boro. vs. Phillips, 148 Pa., 482, and 
by Welker vs. Missouri, 91 M. S., 275." Other cases, 
similar in character, were cited by counsel, but an exam- 
ination of them does not reveal a different rule of law as 
laid down by our courts of last resort, and we. do not 
think it uecessary to refer to them. In Philadelphia vs. 
Brabender, 17 Superior Court, 231, Rice, P. J., in discuss- 
ing an ordinance 'relating to the casting of paper on the 
streets, held same invalid, and that same discriminated 
against no person or class of persons. The discriminations 
which are open to objection are those where persons 
engaged in the same business are subjected to different 
restrictions or are held entitled to different privileges 
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under the same conditions. It is only then, that the dis- 
crimination can be said to impart that equal right which, 
all can claim in the enforcement of the law, quoting Som- 
Hirz vs. Crowly, 113, M. S., 703/ The present act of 
assembly and ordinances under discussion would, in our 
opinion, clearly embrace a permanent resident of the 
borough who attempted to enter into a transient retail 
business for the sale of any goods, wares or merchandise, 
whether the same shall be represented or held forth to be 
bankrupt, assignees or about to quit business, or of goods 
damaged by fire or water or otherwise, as it would any 
other person. In no sense is there any discrimination 
either in the act or the ordinance. ^ It is not the purpose 
or the duty of the court to catch at pretexts toward legis- 
lation when it can be fairly reconciled with the constitu- 
tion. This has been the current of decisions in this state 
in many cases. ' Gas and Water Co. vs. Boro., 193 Pa., 285, 
quoting Mauch Chunk t;^. McGbes, 81 Pa., 433. Iii dispos- 
ing of the question here raised we have given full con- 
sideration to the decision of Judge Dreher in Stroudsburg 
Boro. vs. Brown, 11 C. C, 277, in disposing of a similar 
case, under the provisions of a similar act approved May 
4, 1889, P. L., 16. That act had a proviso excepting 'per- 
sons engaged in a permanent business in any city, borough 
or townsWp,* which words are not found in the act of 
1899, under discussion. Those words were discriminating 
words in favor of residents or persons engaged in a 
permanent business as against persons who were not thus 
engaged or residents. The act of 1899 seems to have been 
passsed for the purpose of overcoming that objection and 
threfore eliminated these objectionable words. How can 
we agree with the construction of counsel,, as set forth in 
fifth exception, to what was intended by the defendant 
was for the decision of the justice who heard the case, 
which now comes before us on a writ or certiorari and not 
upon an appeal. The evidence cited by the justice, as 
appears by his record, is sufficient to justify his judgment 
and we can not take into consideration the. evidence of 
the defendant, taken by depositions, in this proceeding. 
It is urged that the ordinance is illegal and unconstitu- 
tional because it is not only unreasonable, excessive and 
in restraint of trade, but that the council has exceeded its 
authority and powers as conferred upon it by the act of 
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1899. This act fixes the amount of a license at not less 
than $25 nor to exceed the sum of $200 per month or a 
fractional part thereof. The ordinance fixes the amount 
of the license at the maximum amount fixed by the legis- 
lature, namely $200 for a month. In this respect the 
amount designated for a license is within the limits fixed 
by the act of assembly and we can not say that the dis- 
cretion of the borough council has been unreasonably or 
oppressively exercised. The borough claims it has a 
population ranging from 12,000 to 14,000 inhabitants. 
We might think a lower amount might be agreed upon for 
a license, yet we should hesitate before we set up our dis- 
cretion as against that of the borough council, who are the 
representatives of the inhabitants and are supposed to be 
ruled by their wishes. ^When the municipal legislature 
has authority to act, it must be governed, not by us, but by 
its own discretion ; and we shall not be hasty in convicting 
them of being unreasonable in the exercise of it. ' Fisher 
vs. Harrisburg, 2 Qr., 291; Wilkes-Barre vs. Oanaped, 11 
Pa., Superior Court, 355, and cited by Judge Bice, approv- 
ingly in Philadelphia t;^. Brabender. 

''If the limitations of powers conferred upon munici- 
pal corporations are exercised in a reasonable, lawful and 
constitutional manner, courts can not interfere with the 
ordinances of a municipality or with the reasonable 
exercise of the discretion of the burgess and coundL 
Omaley vs. Freeport, 96 Pa., 24. 

''After a careful consideration of the question raised 
and the authorities cited in support of the respective con- 
tentions, as well as some additional authorities, we feel 
compelled to overrule the exceptions and sustain the 
record and judgment of the justice. 

"And now, October 30, 1905, the exceptions filed to 
the record of the justice are herewith overruled and the 
construction of the justice's record and judgment entered 
thereon are herewith affirmed and the^ defendant, Abe 
Olkin, is herewith directed to comply with the judgment 
of the justice against him.'' 
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Retocution 0/ Letters 0/ Administration — Right 0/ Nearest Heir Living 
within or without the State to have Nominee Appointed, 

Wheie the Register of WUk bte disregarded the petition of a brother residing 
oat of the state who is the only snrriTing heir of decedent to appoint his nominee as 
the administrator of the decedent's estate and Jetters of administration are* issued to 
one who was neither a rdatiTe, creditor of acqaaintance of decedent, the Conrt will 
reToke the letters granted by the Register and direct that letters of administration 
issue to the nominee of the brother of decendent 

As a general mle it is the dnty of the Register of Wills to regard the expressed 
win of the parties entitled to die estate, whether they reside within or witfaont the 
state, and if tfiey are incompetent, the tmst shonld be committed to their nominee, if 
a fit person. 

In the Orphans' Court of Lehigh County. Appeal 
from the decision of the Register of Wills granting letters 
of administration in the estate of Mabel K. Frey to Frank 
J. Faust. No. 17 October Term, 1905. Letters of adminis- 
tration revoked and other letters directed to issue. 

Dillinger and Schwartz for the Administrator and 
Appellee. 

Harry D. Schaeffer and Samuel J. Kistler for the 
Petitioner and Appellant. 

Trexler, P. J., November 9, 1905. Mabel K. Frey died 
single and intestate in the almshouse of the County of 
Lehigh on the 15th day of March A. D. 1905. On the 21st 
day of March letters of administration were granted by 
the register of wills to F. J. Faust, who was in no way 
interested in the estate, nor related to the decedent. On 
April 7, 1905, Justie A. D. Frey of the State of Kansas 
prsented his petition to the register of wills asking that 
the letters granted be revoked, representing that he was 
the only surviving brother and sole heir of the decedent 
and that his parents were both deceased and asking that 
Amos S. Greenawalt, of Kempton, Berks County, be 
appointed administrator, the said Amos S. Greenawalt 
having been the guardian of said decedent during her 
minority. After hearing the register of wills declined to 
revoke the letters. 

The brother of the decedent being a non-resident had 
no right to administer. 

Generally, it is the duty of the register to regard the 
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expressed will of the parties entitled to the estate whether 
they reside within or without the state, and if they are 
incompetent, the trust should be committed to their 
nominee, if a fit person. Gases may arise where letters 
have been granted to fit persons without the assent of non- 
resident parties in interest which should be revoked on 
application. Frick's Appeal, 114 Pa., 29. See also 
Swartz^s Estate, 189 Pa., 71; Job's Estate, 23 Sup. C. 614, 
and cases therein cited. 

It does not appear why letters were granted to F. J. 
Faust. He was neither a relative, creditor nor acquaint- 
ance of the decedent. Apparently his only interest in the 
estate relates to the commission to which he would be 
entitled. 

Greenawalt, the nominee of the only heir is a fit per- 
son, who for many years was a friend and advisor of the 
decedent and attended to her financial affairs. If there 
were other parties in interest I might hesitate to decide 
that he should be appointed as there might be a remote 
possibility of a dispute as to the amount of money still in 
his hands, but the sole heir and really the only party 
interested desires to have him appointed, and why should 
he not have that desire gratified f Shall he be compelled 
to deal with a person whose connection with the estate is 
entirely founded upon personal interest arising solely 
from the appointment f I think not. 

Now, November 9, 1905, the letters of administration 
granted to F. J. Faust upon the estate of Mabel K. Frey, 
deceased, are revoked and it is now ordered and decreed 
that the register of Lehigh County do grant letters of 
administration on the estate of said decedent to Amos S. 
Greenawalt. 



PiRRHBN's RbLIBP A88O. vs. SCRANTON. 
CoHStUuHonal Lauh^Ad ofjwne 28^ i8gs% P* ^* 408* 

An OfdiatBce in aooordanot with the Act tf AMembly •pprored Jane 28, 189S, 
P. L. 408, is not in viobtion of Aitide IX. Soetion 7, of the oonttitotioB fioUUt' 
ing mnaidpal appropriations for "any corporation, institution or individnal". 

Nor is soeb an ordinance in Tiolition of Section 18, Article III, of the consti- 
tntlon, which prohibiti, enoept for pensions and grataities for military serrioes, all 
appropriations for charitable, edneatiottal and benefolent purposes to any person, 
community, denominational or sectartian institution, corporation or association. 
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The fanda nised by Tirtae of tnch an ordinaaoe*!! not a peaatoA'or gntoity 
bcttowcd as a men charity or benerolence, but rather something for important 
monidpal services of which the pnblic has the benefit. 

In the Court of Common Pleas of Lackawanna 
County. Firemen's Belief Association vs. City of 
Scranton. No. 778, May Term, 1905, Demurrer to 
Plaintiff's statement. 

Messrs. Vosburg & Dawson, for Plaintiff. 

0. J. Davis, City Solicitor, for Defendant. 

Opinion by Newcomb, A. L. J., March 5, 1906. 
This action is assumpsit. The defendant has demur- 
red to a statement disclosing the following 

PACTS. 

1. By the Act of June 28, 1895, P. L. 408, a tax was 
imposed upon the business done in this state by foreign 
fire insurance companies, of which one-half the net 
amount was directed to be paid over by the state to the 
treasurers of the several cities and boroughs in proper* 
tion to the amount of tax derived from each as shown by 
the annual reports of the Insurance Commissioner. 

2. By ordinance approved March 17, 1898, entitled, 
**An ordinance to provide for the annual transfer of a 
certain fund received from the state treasury as revenue 
from the foreign insurance companies agreeably to an 
act of assembly approved June 28, 1895, to the Scranton 
Firemen's Belief Association," it was enacted: 

'^ Section 1. Be it ordained, etc., that all such sums 
of money as may be received by the city treasurer in 
accordance with the Act of Asesmbly, approved June 28, 
1895, be, and is hereby declared to be received for the 
benefit of the Scranton Firemen's Belief Association." 

* * Section 2. That the city treasurer is hereby directed 
to enter such sum on the receipt thereof, under a special 
account and to report the said amount annually to the city 
clerk, who is hereby directed to issue warrants therefor in 
favor of the Scranton Firemen's Belief Association imme- 
diately after the receipt thereof and on report to him of 
the city treasurer." 

3. June 6, 1898, the Scranton Firemen's Belief Asso- 
ciation was incorporated by decree of this court. Its 
articles of association bear date of April 1, 1898, and it 
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nowhere affirmatively appears that it had any actual exist- 
ence prior to that date, and, therefore, when the ordinanee 
was passed. Its purpose, as stated in the charter, is ''to 
provide for the maintenance of a society for beneficial or 
protective purposes to the members from funds collected 
therein." Its qualification for membership is not defined 
by the charter, but section 3 of the by-laws provides that 
''the requisite qualifications for membership are that the 
beneficiary shall be or have been an active member of the 
Fire Department of the City of Scranton, and a citizen of 
the Commonwealth of Pennsylvania. * ' 

4. By section 2 of its by-laws the object of the associ- 
ation is stated to be "the accumulation of a fund from the 
annual dues of its members, legacies, bequests, gifts and 
other sources for the purpose of relieving firemen who 
may be disabled through accident while in the perform- 
ance of their duties as active firemen of the City of 
Scranton, and in case of death for the benefit of a mem- 
ber's widow, orphans or estate. ' ' 

5. At the time the ordinance was passed, and until 
1901, Scranton was a city of the third class, but whether 
its fire department was a voluntary or a paid organization 
does not appear. 

6. In pursuance of the ordinance the receipts from 
the tax in question for the years 1896 to 1899 inclusive 
were paid over by the city to the plaintiff. After that 
date the treasurer refused to make report of the fund to 
the clerk, and pending mandamus proceedings to compel 
him to do So the orainanoe was repealed by another, 
approved October 24, 1903. The fund in dispute, there- 
fore, is the amount of receipts from the tax for the years 
1900 to 1902, inclusive, still in the city treasury, as 
follows: 

For the year 1900 $2,579.37 

For the year 1901 3,023.67 

For the year 1902 3,245.72 

Total $8,848.76 

which the plaintiff claims, with interest on the several 
sums from the date when they respectively came to the 
hands of the dty treasurer. These dates, however, do not 
definitely appear. 

The demurrer was argued upon the assumption that 
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the plaintiff corporation had an associate existence nndei 
its present name prior to the passage of the ordinance 
under which its claim is made. While it is doubtful 
practice to supply such fact in that way we will in this 
instance assume it as counsel have done, and suggest that 
the statement be amended ip that particular by agreement. 
The facts, then, give rise to several questions : 

1. Was the ordinance void as against any provision 
of the Constitution f 

2. Was it a valid appropriation of the city *s revenues 
so far as they were to accrue in the future, or only for so 
much as was to accrue for the current year of its passage? 

3. If valid for the future did it create a vested right 
which attached to each annual payment of the tax the 
moment it came to the custody of the city treasurer, or 
was it merely an executory gift revocable at any time so 
long as the money had not been actually transferred to 
the plaintiff's hands? 

When the case was before us on mandamus proceed- 
ings it was contended by the city treasurer that the ordin- 
ance violated Article IX, section 7, of the Constitution 
prohibiting municipal appropriations for **any corpora- 
tion, institution or individual. ' ' Without undertaking to 
decide that question judgment was ^ven for the defendant 
on other grounds. On appeal the judgment was affirmed 
on the ground that the ordinance had been repealed, and, 
therefore, the specific duty of the treasurer sought to be 
enforced had ceased to exist : Com. ex rel., etc., vs. Barker, 
211 Pa., 610. 

But, incidentally, the appellate court passed upon 
this constitutional objection and said it was untenable. 
While strictly speaking the decision of this question was 
not essential to the judgment rendered, yet we regard 
what was said on the point as an authoritative expression 
of opinion which is decisive against that positon of the 
city. 

Another question is now raised, viz., whether the 
ordinance is in violation of Section 18, Article IH. of the 
Constitution, which prohibits, except for pensions and 
gratuities for military services, all appropriations for 
charitable, educational and benevolent purposes to any 
person, community, denominational or sectarian institu- 
tion, corporation or association. 
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So far as we are aware this section has been judicially 
construed only in cases concerned with the management 
of the public schools or the use of common school prop- 
erty, and they throw no. light on the particular question 
here, that is, whether the effect of this ordinance was to 
appropriate public money to uses which are charitable or 
benevolent within the meaning of the words as used in 
this section of the Constitution. The exception in favor 
of pensions and gratuities for services of a particular 
character necessarily strengthens the theory that for all 
other purposes they were intended to be prohibit^. That 
the fund in question is devoted to pensions or benefits in . 
the nature thereof can hardly be denied. -It was in effect 
so characterized by the Supreme Court in Com. vs. Barker, 
supra. It was there held that the case was strictly analo- 
gous with Com. vs. Walton, 182 Pa., 373, which affirmed 
the right of the city of Philadelphia to create a pension 
fund out of its general revenues for the benefit of its police 
officers and their families. The creation of such pension 
fund, said the court, greatly subserves an important 
municipal function, and that is not within the prohibition 
of Section 7, Article IX, of the Constitution. What might 
have been said of section 18, of article III, may be doubt- 
ful. It was neither referred to by counsel nor considered 
by the court. The nature of the case is such that its silence 
on that point is not without significance. The fact is at 
least consistent with the inference that the minds of all 
ex)ncemed were free from doubt on that -score. For if 
this section of the constitution is violated here it was 
equally so in the Walton case, and the lattier was errone- 
ously decided. While in that case the ftiipd was called a 
pension fund, it is evident that what the Court had in 
mind was not a pension or gratuity beistoi^ed as a mere 
charity or benevolence, but rather soraiething in recog- 
nition of and compensation for importaiit municipal ser- 
vices of which the public has the benefit. In the case at 
bar the insurance companies from whoih the tax is derived 
share in the benefits arising from the services of the fire- 
men. We are looking at the case as though the statute 
directed the money to be paid to the association for the 
relief of disabled firemen, without the intervention of any 
ordinance. For if the leerislature may not give the money 
to the association, the city, which is its creature, cannot; 
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A case arose in New York under such a statute and 
constitutional restriction which the court of appeals dis- 
cussed in an interesting and instructive opinion by FineJi, 
J. The statute was upheld on the ground that essentially 
there, compel the local governing authority to enroll them 
as exempt firemen, and, without ever doing anything as a 
legal consideration therefor, claim and receive a part of 
the funds of such city." The- absence of the notion of 
obligation and of the element of compensation for services 
rendered the community is made the turning point of the 
decision. Instead of being in conflict then with the New 
York case it is in entire harmony with it, and we are of 
opinion that there is nothing in the constitutional objec- 
ton to prevent a recovery by the plaintiff. 

Second. We think that the act of 23d May, 1889, P. 
L. 277, Article VI, Section 10, requiring annual appropria- 
tions, does not apply. That has reference to the appropri- 
ation of the city's ordinary revenues the creation and col- 
lection of which lies with the city. Thev are created for 
the appropriation was compensatory and not a gratuity, 
nor a benevolence. Firemen's Fund vs. Koorae, 93 N. Y., 
313. 

''When the state," said the court, ** takes from the 
public treasury a sura of money and gives it to a corporate 
body for the relief of deserving beneficiaries it does one of 
two things. It either bestows a charity, or recognizes and 
discharges an obligation due from it to the recipients. 
The former it cannot do except in specified cases. Tlie 
latter it may always do, for the constitutional provision 
was not intended and should not be construed to make 
impossible the performance of an honorable obligation 
founded upon a public service," etc., etc. 

Taylor vs. Mott, 123 Calif., 497, is cited as maintain-, 
ing a different doctrine. A careful analysis of the case, 
however, shows that it is not in conflict with the New 
York case. The statute in question was held to be invalid 
because it sought to create a municipal liability wher.e 
none had previously existed. How! By requiring the 
municipality to disburse its funds * ^ among those who have 
never performed fire service or any other service for that 
particular municipality." '*If this act is upheld," says 
the court, **all such from the four comers of the state 
might congregate in a single city, establish a re^idc^n^e 
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the purpose of 'meeting ordinary expenses. The latter are 
capable of being estimated. The several departments are 
required to make and present to coimcils such estimates 
each year before the annual appropriations are made. It 
is in this connection and for these expenses that the 
councils were required to make annual appropriations. It 
would be impossible to estimate this fund annually for the 
current year. It cou]^ be done only for the year last past. 
That is not what the act says. Hence, we hold the appro- 
priation was valid for the several years in question in this 
case. 

Third. Did it create a vested right! When the case 
was here before we were of opinion that if the ordinance 
were valid in fonn it amounted only to an executory gift. 
If so it would not be enforceable and such claim as the 
plainti£P might otherwise assert would be eflfectually 
ended by the repealing ordinance. But this conclusion 
rested upon the theory that the appropriation was a mere 
gratuity unconnected with any notion of compensation or 
duty owing by the city to the beneficiaries of the fund. 
This theory is abandoned as untenable. The Supreme 
Court having decided that in form the ordinance was 
adequate to appropriate the money, we can see no reason 
why the plaintifF is not entitled to it. The ordinance was 
not repealed until proceedings were begun to compel the 
performance of the duty imposed by it upon the custodian 
of the money. That was all the plaintiff could do at that 
time. If our conclusions are right the plaintiff was 
entitled to have the ordinance complied with while it was 
in force. If so he was entitled to have the money inunedi- 
ately upon its receipt by the treasurer. There remained 
nothing for either party to do in order to perfect the 
plaintiff's right of property and present enjoyment. By 
the terms of the ordinance the money was received not 
for the city but for the plaintiff. It wasn 't a fund created 
by the city by setting it apart out of its general revenues. 
It never went into its general funds. The plaintiff's right 
wasn't impressed, so to speak, upon this money after it 
came to the city's hands, but was attached to it when it 
came. It was the plaintiff's money in the custody of the 
city as a quasi trustee. The duties of the treasurer and 
clerk were not essential to the plaintiff's right. They 
were matters of mere administration and accounting. The 
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city could by another ordinance terminate the grant at 
any time, but it could not in that way divest the plaintiff's 
title to so much of the fund as had then been realized, not 
for itself, but for the plaintiff. 

The plaintiff is entitled to judgment. The only 
uncertainty in the case is to the amount of interest with 
which the city is chargeable. As above noted the papers 
in the case fail to show when the payments were received 
from the state. It can only be said with certainty that all 
the moneys in dispute were in the city treasury when the 
repealing ordinance was passed, to wit., October 24, 1903. 
We can only allow interest from that date. But this will 
be done without prejudice to the right of the parties to 
have the figures corrected if they choose to amend the 
plaintiff's statement by agreement of counsel in respect to 
the date of interest. 

Judgment is accordingly entered on the demurrer 
against the defendant and in favor of the plaintiff for ten 
thousand one hundred and 86-100 dollars ($10,100.86). 



Small vf. Thb Northern Central Railroad Co. 

Ejectmeffi'-'LimHaiians—Acts of 178$ andiSs6. 

The land in oomtrorenj wai con'veyed to tfa« defendamt'i grantor by two or 
three tenanti in common. FlaintUf during hia minority became the aole owner of 
the intereat of the third tenant. Twenty yeaxa after attaining hia majority, plaintiff 
brongfat an action of ejectment to recorer the nndiTided one-tiiird of the tract in 
ditpnte. Held^ that jndgment mvat be entered for the defendant. 

The Act of April 22, 1856, P. L. 532, fixing the ntmoit time within which an 
action of ejectment mnat l>e bronght at thirty yeara aince the ri|^t of entry accrued, 
doea ndt repeal the fonrth aection ef the Act of 1785, which fixea ten yeara after the 
remoral of the dtaability aa the time within which anit mnat be brought. 

The caae of Hogg vs. Aahman, 83 Pa., 80, doea not decide fliat the Act of 1856 
repealed the fourth aection of the Act of 1785. 

The Act of 1856 etiikea at all preriooa lawa, which excepted perrona under 
dlaabilitiea, from the operation of the aecond aection of aaid Act of 1785. It doea 
not entirely repeal the fonrth aection, bnt modifiea it. It deaignatea thirty yean aa 
the longeat period within which auch a peraon can sncceaafnlly proiecnte hia daim. 

Inaamnch aa the plaintiff did not bring thia anit witnin ten yenn after arriTing 

at hia majority, he ia bamd from bringing and maintaining thia anit and from 
recoreying in thia action. 
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In the Court of Common Pleas of York County. J. 
Etter Small vs. The Northern Central Railroad Company. 
No. 41, April Term, 1905. Jury trial waived. 

John L. Bouse for Plaintiff. 

■ Cochran ft Williams for Defendant. 

March 12, 1906. Bittenger, P. J. This case was by 
agreement of the parties, tried by the court, without a 
jury, as provided by the Act of April 22, 1874. It is an 
action of ejectment to recover from the defendant com- 
pany an undivided one-third right, title and interest in 
and to a tract of land situate in Newberry Township, York 
County, Pennsylvania, bounded, limited and described as 
follows: Beginning at a chestnut near the Northern Cen- 
tral Railway, in said Newberry Township, in the county 
and state aforesaid, and from said chestnut, along lands 
formerly of John Boyer, two hundred and sixty-six feet to 
a water beech tree; thence along the Susquehanna river 
three hundred and twenty-one feet to a stump ; thence by 
land formerly of Daniel Kraber two hundred and thirty 
feeet to a stake near said railroad; thence along the same 
three hundred and thirty-eight feet to the place of begin- 
ning, containing one acre and one hundred and twenty 
perches, more or less. Said tract is hereby described by 
present marks on the ground as follows: Be^^iming at a 
point along the northerly side of the ri^ht of way of the 
said Northern ^^entral Railway Compuiny, at a point ten 
feet south of the comer of land formerly of Cly Shelly and 
H. Eister Free, E. S. Hugentugler and W. C. Throne 
(both of which last named tracts being now owned by the 
said Northern Central Railway Company), thence along 
land now of said Northern Central Railway Company, 
north thirty-one and three-fourths degrees, east» two 
hundred and thirty feet, more or less, to the Susquehanna 
river, thence along said river in a southeasterly direction 
three hundred and twenty-one feet, more or less, to a paint 
on the bank of the said river; thenoe in a southerly- direc- 
tion along land formerly of Charles H. Bear, now of the 
Northern Central Railway Company, two hundred and 
sixty-six feet to a point on the northern side of the right of 
way of the said the Northern Central Railway Company, 
forty-nine and one-half feet in a northwesterly direction 



SmaIX W. TThB TJoitTHSRW CfiKTRiVL lUlLKOAD Go 389 

from a sfnall stream, thenoe, along said right of way three 
hundred and thirty-eight feet to the place of beginning, 
containing according to present measurements, one acre 
-and one hundred and thirty-nine perches, more or less. 

On the 19th of January, 1906, the day of tridl, thjB 
counsel for the parties filed in court the following 
agreement. 

^ * In order to avoid the necessity of calling witnesses 
to prove the following facts : 

It is admitted on the part of Cochran & Williams, 
attorneys for the defendant, that Henry Small, who was 
the coipmon source of title from which both parties to- this 
suit claim, was at the time of his death seized of and in 
possession of the premises described in the writ of eject- 
ment issued in this action, which by his will after his 
death duly proved before the regster of wills of York 
County, on May 22nd, 1866, and recorded in Will Book 
*'U," page 628, were devised to David K Small, John H. 
Small and Jacob Small, as tenants in common, and that 
after the death of the said Jaeob Small, in December, 1868, 
his undivided one-third interest in aaid premises 
descended to his heirs at law who, together with the said 
David E. Small and the said John H. Small, were seized 
and in possession of the said premises as tenants in 
common until and including March 5, 1875. 

And it is admitted on the part of John L. Bouse, Es€|,, 
attorney for the plaintiff, that upon the 6th day of Mardi, 
1875, Henry Cassel, to whom said property was on that 
day conveyed by David E. Small and wife and John H. 
Small and wife, entered into possession Uiereof* and that 
from said date until this time the said Henry Cassel, his 
heirs at law and their grantees, have be^i in actual, con- 
tinned, visible, notorious, distinct and adverse possession 
of the premises described in the said writ of ctjeetment." 

I find from admissions in the pleadings and the 
teatimiony heard and submitted, the following additionid 
facts : 

1. The widow and heirs at law of safd Jacob SmaH, 
deceased, who survived him, were his tridcpw Rebecca 
Hopkins Small and two sens, Charles Hopkins Small, bora 
on the 14tii day of November, A. D. 1882, arid the plaintiff, 
Etter Small, bom on the 17th of December, A. D. Iftftt. 
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2. Said Charles Hopkins Small died July 14th, A. D. 
18?5y intestate, unmarried, and without issue, seized of an 
undivided ninth part of said tract of land described in the 
writ, which interest vested in his mother, Rebecca Hop- 
kins Small, during her natural life, remainder over, after 
her death, to his brother, the plaintiff, J. Etter SmalL 

3. The said widow of Jacob Small, deceased, and the 
mother of the plaintiff, died intestate and unmarried on 
July 26, A. D. 1895, whereupon the estate and interests of 
the said Charles Hopkins Small and Rebecca Hopkins 
Small, descended to and became vested in the plaintiff. 

4. This suit was brought on the 18th day of February, 
1905. 

The admissions filed and finding of facts show that, if 
not barrred by the statute of limitations, the plaintiff is 
entitled to recover in this action the undivided one-third 
title and interest in the land described in the plaintiff's 
writ. This is the only defense set up by the defendant and 
relied upon, as appears by the points filed by counsel, as 
follows: 

* ' First. It appearing from the evidence in this case 
that on March 6, 1875, when Henry Cassel took the deed 
for the premises in dispute and entered into i)ossession of 
the same, J. Etter Small, the plaintiff in this case was a 
minor and that he attained the lawful age of twenty-one 
years on the 17th day of December, 1885. He was 
required by the law of Pennsylvania to bring his action of 
ejectment within ten years after December 17, 1885, to 
wit, on or before December 17, 1895. Having failed to do 
so, he cannot now recover in this action. ' ' 

** Second. It appearing from the evidence in this case 
that on March 6, 1875, when Henry Cassel took the deed 
for the premises in dispute and entered into possession of 
the same, J. Etter Small, the plaintiff in this case, was a 
minor, and that he .attained the lawful age of twenty-one 
years on the 17th of December, 1885, J. Etter Small, the 
plaintiff, was required to bring his action of ejectment to 
recover his alleged estate in the premises described in the 
writ on or before the 6th day of March, 1896. Having 
failed to do this, the plaintiff cannot recover in this 
action. * ' 

** Third. The first section of the act entitled * An Act 
for the greater security of title and more secure enjoyment 



of OMi'Bstate,' approved the 22nd of April, A. D. 1856, 
doe»iiiot>4€artend tke plaintiff's right of action from ten 
y.aara afiter the disability of minority was removed to 
Ihicty^ears from the time the right of action accrued, and 
has hd bearing whatever upon thk case. " 

ThephaintiflP claims that the Act of 1785, m not appli- 
cable, that it was repealed by the Act of April, 1856, and 
that ihe plaintiff is not barred from his right to recover 
his interest in land :de8cribed in* the writ; .having thirty' 
years from, the r^mo^al of his disability of minority to 
brifi^ hifi Auit. 

The plJaintiiT's points ajrea» feliaws: 

**I. The defendant having admitted that from the 
time of rthe death of Jacob Small in 1866 imtil March 5, 
1875, the heirs of Jacob &nall heldan undivided •ome'-thTrd 
interest in l^e land in suit as co-tenaiits in oonmion with 
David E. and John H. Small — ^the deed from David E. and 
John H. Small, and their respective wives, to ^Henry 
Gassel, bearing date Afarch 6^ 1875, conveyed only the 
rspective ,individual, undivided interests of said grantors 
in «aid land, and no right, title or interest of the heirs of 
Jacob Small passed thereby. '* 

** H. The uncontradicted evidence beings that adverse 
posseasion of the land in suit aprainst the heirs q£ Jacob 
Small began on the 6th day of March, 1873, and that at 
that time the plaintiff was under disability of minority; 
his right of action for the recova^^ of his inter^t in said 
land continued for thirty yiears from Mcw'ch 6, 1875, and 
tfaisiiis acti<Hi having been commenced on the 18th day of 
Pebcnary, 1905, is not barred by the Statute of limita- 

tiOflDS. ' * 

if the A«t of 17^ is not repealed by the Act of April 
22, 18S6, P. L., 532, the contention of the defendant cor- 
poration iS' correct and the plaintiff cannot recover in ttiis 
action. The said Act of 17^ requires suit to be brought 
to recover lands, mthin twenty-one years before suit 
brotrght '^"Provided that if any pereon or persons havin^g 
such rirght or title, being at the time such right of actmn 
d«0cflBided or accrued, within the age of twenty-one years, 
feme covert or non compos mentis, they shall, within ten 
yearff after the removal of their- disabiitties take bcitefitls 
of and iBWe, and at no time after aaid ten j^earst'^ 



393 Small ps. Ths Nosths^n Csntral RAnjtoAD Co. 



The only case cited by plaintiff's counsel, or fonnd by 
myself, in which it is decided or stated that the Act of 
1856 repeals the Act of 1785, is Hogg vs. Ashman, 83 Pa., 
80, in which Justice Gordon states that the Act of 1856 
repeals the 4th Section of the Act of 1785, by which the 
statute of limitations was suspended as to persons under 
disability. 

Said case did not depend upon the repeal of the Act 
of 1785, except so far as by the Act of 1856, the extent of 
time for persons under disability for the bringing of suit 
is limited to thirty years; suit not having been brought 
within the limit of thirty years from the time the right of 
entry accrued. 

We are of opinion, for various reasons, that the 
Supreme Court did not in that case, decide that the Act of 
1856 repealed the fourth section of the Act of 1785; that 
this was only dicta and incorrect expression by Justice 
Oordon, who intended to say what is decided in Hunt t;^. 
Wall et aL, 75 Pa., 413, in which it is said: **The next act 
that of 22nd April, 1856 (Purd. Dig. 950, section 1, pi. 13), 
declares no exception in any act of assembly respecting 
the limitation of actions in favor of persons non compos 
mentis imprisoned, femes covert or minors, shall extend 
so as to permit any person to maintain any action for the 
recovery of any lands or tenements, after thirty years 
shall have elapsed since the right of entry thereto accrued 
to any person within the exceptions aforesaid.' " It is 
ntitled ** An Act for the greater certainty of title and more 
secure enjoyment of real estate." Under the 4th section 
of the Act of 26th March 1785, an exclusive and adverse 
possession of more than fifty years might give an 
uncertain title. A coverture extending to an advanced 
age might be followed by ten succeeding years before the 
holder of a title by adverse possession would be quieted in 
his estate. The title remained uncertain for an indefinite 
number of years. The Act of 1856 makes the limitation of 
time fixed and definite. It declares a lesser number of 
years shall mark the ultimate limits of time within which 
the rights of persons under the disabilities named can be 
asserted by law. The intent is most manifest. The lan- 
guage is clear and explicit. It admits of one construction 
only. It strikes at all previous laws, which excepted 
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persons under disabilities, from the operation of the 2nd 
section of said Act of 1785. It does not entirely repeal the 
4th section, but modifies it. It designates thirty years as 
the longest period within which such a person can 
successfully prosecute his claim. That is the bound be- 
yond which neither feme covert nor minor can pass with- 
out loss of title. 

That the Act of 1856, **does not entirely repeal the 
4th section of the Act of 1785, but only modifies it,*' is 
manifest from many decisions of the supreme court. 

Henry vs. Carson, 59 Pa., 277, decided in 1868, and 
Lenhart vs. Ream, 74 Pa., 59, in 1875, were decided under 
the Act of 1785 without any mention of the Act of 1856 
repealing the 4th section of the former Act. The case of 
Updeianraff vs. Blum, 117 Pa., 259; Douglass' Appeal, 117 
Pa., 65; Boyd vs. Weber, 93 Pa., 651, and other cases, treat 
the act as a restraining and not an enlarging act. It bars 
all action after thirty years, as expressed, as follows: 
**That no exception in any act of assembly respecting the 
limitations of actions in favor of persons non compos 
mentis, imprisoned, ferae coverts, or minors, shall extend 
so as to permit any persons to maintain any actions for 
the recovery of any lands or tenements after thirty years, 
shall have elapsed since the rifirht of entry thereon accrued 
to any person within the exceptions aforesaid. ' ' 

Under the Act of 1785 succeeding disabilities tacked 
together, had lengthened the period during which suit 
might be brought to an unreasonable length of time, in 
some cases fifty years. Owners of real estate could not be 
secure in their title, and to remedy the wrong, the Act of 
1856 was passed providing that no action could be 
brought affecting titles to real estate except within thirty 
years after the right of entry accrued. In this it qualified 
and modified the 4th section of the Act of 1785, but did 
rot repeal the said section. It does not expressly provide 
for the repeal of said section of the old act, but simply 
provides that thirty years shall be the time for bringing 
suit, after the right of entry acciiies. The title is **For 
the greater certainty and more secure enjoyment of real 
estate. '^ It is not inconsistent with the fourth section of 
the Act of 1785, except that it fixes the maximum time 
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aUk)w««l for the ^emnaeticanLexit of possMBory wstioaa ior 
real estate. 

With these views of the said two acts a£ ^saembly and 
the deciaions of the supreme court upon the samdy we 
affirm the first point of the plaintiff aad refuse his miaiii' 
iu^ points and affirm all the defendant 's points ; and reach' 
the legal conclusion that inasmuch as the plaintiff did not 
bring this suit within ten years after arriving at his 
majority, to wit, December T7, T895, he is barrred from 
bringing and maintaining this suit and from recovering 
in this action. 

Judgment is directed to be entered in favor of the 
defendant, with costs of suit, if exceptions be not filed 
according to law; and we find, from the admission of 
counsel, that the value of the interest claimed by the 
plaintiff in the land described in ^e writ, exeeeds ^,500. 



SPROGiBLt Burying Ground. 

Where m. plot of ground wn dedictted by the owner mm -m place of bniud for the 
dead, and die terms of dedication can not be aicertahied, bot the gjnund waa need 
for diiritable pnrpoees in proridiog Imrfal for the dead for. more than one hundred 
and g f ly f eart, the Itw will aanmic that the grantor ordonor iulfendedihe naei flMrt 
were actually made of the gronnd. 

Where no Unmnnity from aaW is inTolved in die natnie of the tnut, the tnstees 
can not be restrained from doing that which the inteMsti of. the charity demand. 
Thesde t»f ptT>pert|L md llie vnr of the proceeds to buy olber land may tw the ««ly 
nneos'tooontivne tfa^efaaHtr* 

If in the oo«Me #1 lime It ah#«ld beooom aeoessaiy te vsEate« boiiil gnnnid, « 
lo i ce wef can dtim WMnmom than dmm aetieeand am nmwiHniity t»aiMMv»ii»bedki. 
oltkfB dmA t»«09M uter plaorof hw own sdeetkm er ttatewh siwnaaLihoiad be 
made bf o&ots. 

Wexaa noimaenme in-the abaeaoe oievidenoet^establSsh Hie. fact^ thellots wmm 
sold IB a burial greand which was dedicated for charitable nses. 

In the Court of Common Pleas of Montgomery 
County. In re petition of trustees of Sprogell Bnryi^ 
Ground. No. 16, June Term, 1905. Petition for sale of 
burial ground. 

William P. Young, Esq., for Petitioner. 
Wanger & Enipe, Esqs.; for Respondents. 
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Hearing before the court, all parties in interest 
having been notified by advertisement. 

Opinion of the conrt by Swartz, P. J., November 1, 
1905. 

The tract of gronnd known as the Sprogell bnrial 
ground was dedicated for bnrial purposes by John Henry 
Sprogell some time prior to the year 1715. No record of 
the dedication can be fou^d, but a recital in deeds as 
early as 1718 refers to a tract of land left vacant for a 
burying ground. John Henry Sprogell was the proprietor 
of a very large tract of land apparently including this 
burial ground. His ownership was prior to 1715, for in 
that year he conveyed 666 acres to Ludwig Christian 
Sprogell. 

The ground was used for burial purposes, as in- 
dicated by the tomb stones, as early as 1716. In 1868 an 
act of assembly was approved which directed that certain 
persons named and their successors should constitute a 
body corporate **to manage and improve the Sprogell 
burial ground originally dedicated by John Henry Spro- 
gell. ' ' The purpose of the act was that * * the said grounds 
may be the more securely devoted to their intended and 
ancient uses of a place for the perpetual burial of the dead 
with the observance of Christian usages and solenmities. ' ' 

The evident purpose of the act of assembly was to 
more effectually carry out the objects purposes and uses 
for which the grounds were originally dedicated by John 
Henry Sprogell. 

The grounds consist of a long yUiarrow strip of land 
extending to the river Schuylkill. The plot contains about 
three acres. Only a small part was in actual use for the 
interment of bodies. This portion was surrounded by a 
stone wall. The tract is within the limits of the borough 
of Pottstown. The part enclosed by walls is surrounded 
by large manufacturing pl&nts. The improvements of the 
Glasgow Iron Company are on one side. The Phila- 
delphia Bridge Works bound the north side and a foundry 
building is located on the third side. The Pennsylvania 
Railroad crosses that part of the tract not used for 
burials. Sidings and switches enter the various manu- 
facturing plants on two sides of the burial ground. 

The walled tract ,with its interments, is located in the 
midst of an active manufacturing centre. These plants 
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with their sidings and constant shifting of cars make 
access to the bnrial ground both inconvenient and 
dangerous. 

That the grounds have ceased to be a desirable place 
for burial is shown by the fact that no interments were 
made therein for the last twenty-three years. Many of 
the bodies have been removed to other cemeteries. These 
removals were voluntary and were made by friends and 
relatives because they deemed the place no longer suit- 
able as a resting place for their dead. No body remains 
in the ground that was buried within the last thirty years. 
The action of these relatives taken in connection with the 
fact that no interments were made for nearly one-quarter 
of a century is convincing proof that the objects of John 
Henry Sprogell in setting apart the ground as a burial 
place can no longer be met by the use of these grounds. 
For very many years the trustees have had no applica- 
tions for burial permits. We do not see how the trustees, 
under the surrounding conditions, can do anything that 
will induce persons to bury their dead in this plot of 
ground. 

It is hardly conceivable that any person with the 
ordinary regard f of r the resting place of the bodies of the 
dead should any longer desire to bury or be buried in 
these grounds. 

We are unable to give the original terms under which 
the land was dedicated for burial purposes. 

There seems to be no record that can be found. 

If the charitable use was at first confined to the 
Sprogell family and their descendants, it is nevertheless 
apparent that others availed themselves of the benefit 
under the charity. The incorporating act of 1868 in- 
dicates that the benefits of the charity were to be enjoyed 
by the original settlers, that is the settlers of ^'Mahana- 
tawney,'' afterwards called Hanover township (deed of 
Wenger to Wenger, June 3, 1754, recorded at Phila- 
delphia, in Deed Book H-20, page 106, etc.). Those in 
charge of the trust evidently were liberal in bestowing its 
charitable benefits. It was a trust for charitable uses 
whether the beneficiaries constituted a large or limited 
class. It was a trust for burial uses, and our attention has 
not been called to any limitation which invests the prop- 
erty with immunity from sale. 
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The ground was used for more than one hundred and 
fifty years for charitable purposes, and in the absence of 
anything to the contrary we must assume that the grantor 
intended the uses that were made of it. The changed con- 
ditions have made the ground useless for the purposes of 
the grantor's intent, and if we read into the trust a 
prohibition of sale we terminate the charity and defeat 
the purposes of the grantor. There is no immxmity from 
sale involved in the nature of the trust, and the trustees 
should not be restrained from doing that, under the order 
of the court, which the interests of the charity requires : 
Mercer Home, 162 Pa., 232. Unless the trustees can buy 
other grounds to take the place of this useless tract, John 
Henry Sprogell 's charity is ended : Funck 's Estate, 16 Pa. 
Sup. Gt., 434. 

The act of April 18, 1853, P. L. 503, affords ample 
authority to cover the case in question if the sale can be 
made without injury or prejudice to any trust, charity or 
purpose for which the land is held. 

Quite a number of bodies still remain in the groxmd, 
and it is claimed that a sale of the premises will injure and 
prejudice the rights and interests of the surviving rela- 
tives of the dead so remaining in the burial ground. 

Whether any burial lots were sold is not disclosed by 
the evidence. The trustees under the act of 1868 were 
empowered to make charges for interments and to sell 
burial plots. Some of the persons who appeared and who 
are resisting the application to sell have ancestors who 
were buried in this ground, and their bodies remain. No 
one appeared who claims to have any interest in any lot. 
The sale of lots or burial permits is hostile to a dedication 
for charitable uses, and we do not see how the legislature 
by the act of 1868 could destroy the charity feature of the 
dedication by John Henry Sprogell. Our difficulty arises 
from the absence of all proof of the terms of the original 
dedication. As already stated, we think that in the 
absence of such proofs the use that was actually made for 
one hundred and fifty years must be held to be the use 
intended by the grantor. 

Those who accepted the benefits of the charity could 
not acquire such an interest in the ground as would defeat 
the charity itself. If the persons whose relatives are 
buried in the ground can successfully resist the removal of 
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the dead, then the ground can not be sold; and if the tract 
can not be sold, then the tmstees are without means to 
buy a new tract to continue the charity. Again, the 
removal of the dead from this abandoned or unsuitable 
place to a desirable burial ground is necessary in order to 
carry out the purpose of the grantor to provide a proper 
resting place for the bodies of the dead. 

The claims and rights of a lot owner are considered 
in Kincaid 's Appeal, 66 Pa., 421, and Craig t;^. The First 
Presbyterian Church, 88 Pa., 51. But if in the course of 
time it should become necessary to vacate the ground as 
a burying ground, all he could claim, either in law or 
equity, would be that he should have due notice and the 
opportunity afforded to him of removing the bodies and 
monuments to some other place of his own selection, or 
that in his failing to do so such removal should be made by 
others. He accepted the grantor license subject to this 
necessary condition. In the case cited the authority for 
the vacation of the burial ground was an act of assembly; 
but if a burial ground becomes useless, and the court 
finds it necessary to abandon and sell the ground in order 
to continue a charity by the purchase of other ground, 
then we have a vacation by lawful authority just as 
imperative as a vacation by a church under legislative 
permission. The execution of a decree under the act of 
1853 is the exercise of a lawful authority, if such decree is 
lawful. 

We do not find that Gumpert's Appeal, 110 Pa., 496, 
appplies to the case before us. In that application the 
grant contained a clear prohibition against alienation. 
The act of 1853 does apply where no such prohibition is 
found: Burton *s Appeal, 57 Pa., 219. The policy of the 
law is to untie the cords which fetter real setate in the 
commonwealth, and the act of 1853 was passed to further 
this policy. 

It is clear, however, that the trustees must see that all 
bodies are removed from the useless burial ground before 
and order of sale can be executed. Notice must be given 
so that all persons interested in bodies interred may have 
an opportimity to remove them to a place of their own 
selection. 

Counsel for petitioners can prepare a decree, and an 
opportunity will then be given to the respective parties 
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-' before us for a hearing before we sign the decree. 

DBCEEK 
And now, January 15, 1906, it is ordered and decreed 

' that the trastees of the Sprogell burial ground are author- 
ized to remove the remains of the dead from the said 
burial ground in a careful manner, at the expense of the 

' trustees, to such burial grounds or ground in the yicinity 
as the relatives and friends of such dead may select and 
provide; that they, the said trustees, shall secure a plot of 
ground in the vicinity of the present burial ground and 
not more than three miles from the Same, the lot so 
purchased to contain not less than one-half acre; that the 
plot so secured shall be known as the '^ Sprogell Burial 
Oround, ' ' wherein the remains of dead not otherwise dis- 
posed of in accordance with this decree shall be placed in 
separate caskets and graves, the head-stones^ monuments 
or other marks placed by the remains of such bodies shall 
be taken and placed as nearly as can be in the same 
position at the new graves as they occupied at the existing 
graves, and as nearly as may be in the same relative 
position as before removal; that the plot so procured shall 
be held by the trustees and their successors in the trust 
for the uses and purposes of the John Henry Sprogell 
charity in providing for a burial ground for the class or 
classes designated in accordance with the authorized 

■ i:egulations of said trustees; that the said trustees ^hall 
keep and maintain the said plot so secured in a suitable 
and proper -condition as a burial ground; that before 
removing any of the said bodies the said trustees shall 

' publish for three consecutive weeks, in the Pottstown 
Daily Ledger and the Pottstown Daily News, a notice 
declaring their intention to remove daid remains; that 
relatives and friends of the said dead shall noti:fy the 
trustees of their desire to have their dead reiriterred in 
burial lots provided and designated by said rielatiyes in 

r burial grounds in the vicinity^ and in such case the 
"trustees shall bear the expense of the removal in the lots 
so provided, and said relatives shall have the rij^t to 
remove said remains at any time during the said proceed- 

' injrs at their own expense before actual reiTioval by 'the 
said trustees; that after all the remains of the b^ies 
interred in the prteent burial ground diall have been 

• removed in aeeordance with Ihte foregoinsr^ direction, tho 
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court will upon satisfactory proofs of the fact direct an 
order of sale to issue to the said trustees authorizing them 
to sell the said Sprogeil burial ground, consistiug of about 
three acres of gi-ouud, at public »ale, u^ion such terms as 
the court shall then determine; that the proceeds of such 
sale, less the costs and exj^ensen of securing a new burial 
plot and the costs of the removal of the remains of the 
dea<l, shall be held by the said trustees for the uses and 
inirposes of their trust and for no other. The trustees will 
submit to the court for approval the plot they propose to 
se<ture together with the price to be paid for the same,^ or 
they may submit several proposals for the consideration 
of the court. We arc of opinion that it is not practicable 
to purchase a lot within the limits of an existing cemetery. 
The costs of these proceedings are to be paid out of the 
funds in the hands of the trustees. 
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Bill in Equity^ FraMd^CorporatioH-Sale of Treasury Stock-— Dirtc-^ 
lors who are also Creditors, 

la Older to ilfard an iwot or rcEef upon the gnnrad of fnad oommittBd by ttm 
defendantB or mtde poMibW throng^ tbdr nc^gtncfr, • pbintifrs bill in eqidQr 
matt aver fraud dearly^ directly and cxpiidtfj as a fact and not at a prasomptioii or 
iaferenci. 

The dtrecton of a corporation cannot je held pertoaaBy liable for tfiair mi*- 
takes while acting as dSfectora mo matter how poss such niift*kes maj be. 

Barring fnad, it is ad oaaToidable amse<{aenoe of oorporate asMciation, tiuit 
the majoritj most role. 

While, in order to' oonstitvte an ss t o pp le which ariics by opentioB of law, tiisre 
must exift fraud in intent or effect, deception and injary, these domcBti are not 
necessary to constitute, a waiirer which is an intentional lelinqnishment of a rgbt 

Where the president of a corporation, who is also a creditor ^ereot, partidpaleo 
in the adTantages of a sale of ;rcasiiry stock with foQ knowledge of what is tvmnsplr- 
ing, he will be held to have watfid any special rights wUch he m^sfat have had as m 
creditor with a Hen npen the stock and he cannot be held to have a lien npoa the 
proceeds of the sale of the treasury ftodL 

There is nothing vnlawfnl in directors of an insolvent corporation who are also 
creditors diereof , parchasing the property of tte corporation at s receivers sale, the 
receiver being appointed at the instance of the plaintiff. 

In the Conrt of Common Pleas of Lehigh County. Sit- 
ting in Equity. James S. Biery in behalf of himself as a 
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stockholder and creditor and in behalf of such other 
creditors and persons as may desire to become parties to 
the bill, plaintiffs vs. Penn Graphite Company, Wm. F. 
Both, Thos. L. Scherer, George B. Both and Frank J. 
Sherer, directors of and stockholders in said Company de- 
fendant and Harry C. Trexler, Thos. B. Heist and Fanny 
B. Both, stockholders in said company defendant, defend- 
ants. No. 3 April term, 1901. Exceptions to report of re- 
feree. Decree recommended by refere!e modified. 

Arthur G. Dewalt and John Bupp for plaintiffs 
B. E. Wright and F. M. Trexler for defendants. 

Endlich, J., 23rd Judical District, specially presiding, 
April 14, 1906. It is quite impracticable, as well as un- 
necessary to discuss in detail and pass separately upon 
each of the 64 exceptions filed to the report of the re- 
feree. Many of them are to findings of fact based upon 
direct testimony of witnesses examined before him. Of 
these findings, in so far as they are material to the de- 
cision of the case, it is enough to say that a patient perusal 
of the voluminous evidence accompanying the report has 
failed to establish any sufficient reason for disturbing 
them, remembering the weight they are allowed by the 
rule recognized in Philips' App., 68 Pa;, 130, 138, SproulPs 
App., 71 id. 137, 138; Hindman's App., 85 id. 466, 470; 
Eutz's App., 100 id. 75, 79, and many other decisions. The 
disposition to be made of the exceptions to findings of 
fact resting upon reasoning and inference and to legal 
conclusions, will be most conveniently indicated by a 
statement of the essential facts of the case and a discus- 
sion of the controverted questions in the connections in 
which they severally arise. 

The bill filled and the 330 pages of testimony taken 
cover a good deal that cannot be regarded as material. It 
will be observed that the plaintiff's bill affords no room 
for an issue, or for relief upon the ground, of fraud com- 
mitted by defendants or made possible through their neg- 
ligence. Li order to avail for either purpose, fraud as a 
fact and not as presumption or inference must be clearly, 
directly and explicitly averred, not by indirection or argn- 
mentatively: Finletter t;^. Appleton, 185 Pa., 349, 353; 
Graeff V. Felix, 200 id. 137, 139. TTwoo tho allesrntioTi^ of 
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mismanagement of the corporate bnsiness by defendants, 
resulting in disaster, are really of no moment. The Be- 
feree upon evidence adequately sustaining his has nega- 
tived them. But the truth is that for aught the averments 
of the bill show, nowhere e^ressly declaring fraudulent 
or -mllful misconduct, the defendants' alleged mistakes, 
however gross, may have been honest mistakes, and for 
such directors of a corporation are not to be held person- 
ally liable: Spering^s App., Pa, 11; Watts' App. 78 id. 370; 
Swentzel v^ Bank, 147 id* 140. Neither, of course, can 
the recital and proof of differences between plaintiff and 
defendants in the conduct of the affairs of the company 
and the narration of bickerings, heated disputes, mutual 
suspicions and the like, constitute an important feature 
in this litigation. Such things, with the resulting anta- 
gonisn;i8 and hostile moves and countermoves, are apt to 
occur under circumstances of the sort here disclosed; and 
regardless of the <]^uestioil which party may have the bet- 
ter reason on its side, it is an unavoidable consequence of 
corporate association that,, barring fraud, the majority 
must rule; McKean v. Biddle, 18X Pa. 361. It ought to be 
stated that at the argument counsel for plaintiff frankly 
admitted the untenableness of, and virtually withdrew, 
the charges of unlawful combination on the part of de- 
fendants against plaintiff in the management of the cor- 
poration find the conduct of its business, Elimixmting all 
these matters, either in themselves inconclusive or incon- 
clusively averred in the bill, and therefore needlessly 
dwelt upon in the evidence and the Referee's report, and 
for the most part unsnstained by the testimony, the facts 
.of the case are simple enough tod the legal principles ap* 
plicable apparently free from doubt. 

. . Plaintiff was the owner of part and the holder .of oj)- 
tions upon the remainder of a certain letoehold property 
upon which the business of mining graphite had been un- 
profttably . conducted. Believing it to be capable of re- 
mtmeratiye development he. interested some of the def^d- 
ants in the scheme and on April 20, 1899, agreed with thcgm 
ppon the formation of the ^*Penn Graphite Company; *'.to 
be incorporated with a capital stock of $25,000 diVidcid in- 
to, shares of $100. He Kas to procure and transfer to the 
company the entire propei:i;y.aJ; a. valuation t)f $16,400, 
himself receiving 124 shares of the stock and $6,000 in 
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money payable by September 1, 1899. Of the remaining 
stock 60 shares were to be subscribed for by his associates, 
and 66 were to remain in the company's treasury, his 
associates, however, to have the right to take these also 
at par in proportion to their respective subscribed hold- 
ings. The company was accordingly incorporated, and 
out of the sums paid in by the subscribers to its stock 
plaintiff received $2500 on account of the money payment 
agreed on. Subsequently, on July 7, 1899, a stockholders' 
meeting directed that the balance, $3«500, should be paid 
to plaintiff on September 1, 1899, **out of the proceeds of 
$6600 treasury stock to be sold," and that stock to the 
amount of $12,400 be issued to him upon the transfer of 
the property by him to the company. The plaintiff's bill 
averring the transfer of the property and admitting the 
receipt of the stock, no question of the delivery oi the 
deed of transfer executed by plaintiff to the company can 
possibly arise; nor can the completeness and absoluteness 
of that transfer be in any way affected by the circum- 
stance that the deed remained in the possession of the 
plaintiff, who was the president of the company and the 
custodian of many of its papers, or by his endorsement 
upon it, when handed over by him to the receiver some 
two years later, of a declaration attempting to qualify it. 
Indeed, the very terms of the deed in reciting the con- 
sideration for the transfer are inconsistent with the idea 
that it was not to be immediately effective. Under those 
terms, under the averments of the bill, and for the pur- 
poses of this case, it must be conclusively accepted as a 
fact that the property was about July 25, 1899, effectually 
transferrred from the plaintiff's to the company's owner- 
ship as well as possession. From thenceforth plaintiff 
ceased to have any hold upon the property for the pay- 
ment of the balance of money due him, remaining, how- 
ever, a creditor of the company for the amount. It was 
not paid to him on September 1, 1899; but whatever right 
he might have had to take advantage of that circumstance 
was waived by him : See Price vs. Beach, 20 Pa. Super. Ct., 
291; Bipley vs. Ins. Co., 30 N. Y., 164, by his acceptance 
thereafter of a payment of $2,000 on account, together 
with his continued connection as president with the 
company and its dealings with and expenditures 
upon the property. The undertaking did not prove 
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successful. The company had no working capital beyond 
the remnant of the sums paid in by the defendants upon 
the stock subscribed by them, and what might be realized 
from the sale of the stock in the treasury. Under resolu- 
tion adopted by the meeting of July 7, 1899, stock was 
issued to the subscribers as they paid in their money, and 
they paid as the necessities of the company demanded. 
When the stock originally subscribed was thus paid for 
and issued, plaintiff's associates went on paying their 
their money into the company's treasury as it was needed 
for expenses, improvements, etc. It was disbursed for 
those purposes upon orders signed by plaintiff as presi- 
dent. By March 7, 1900, defendants had contributed a 
total of $13,500, a sum in excess of the aggregate par 
value of the stock originally subscribed by them and that 
placed in the treasury, of which 10 shares had on January 
2, 1900, been issued to the defendant Heist then induced to 
join the enterprise. There can be no pretense that the 
amounts paid in by the other defendants beyond their 
original subscriptions were loans to the company. They 
bear none of the marks and were accompanied with none 
of the incidents of such. They were not so made, rceived 
or treated. Certainly they were not gifts. There was, 
however, nothing to which they could be deemed intended 
to be applied or on account of which they could reason- 
ably be supposed to be made except the stock in the 
treasury whioh the parties who made the payments were 
entitled to take under the agreement of April 20, 1899. 
The obvious presumption is that they were intended and 
accepted as pajnnents on that account; and as payments 
thereon they were made in precisely the same manner as 
were the payments upon the stock originally subscribed. 
There is, indeed, affirmative evidence in the testimony 
reported by the referee that they were payments on 
account of that stock, and that when certain of them were 
made to the treasurer of the company they were distinctly 
stated so to be. The referee did not feel at liberty to con- 
sider this latter evidence because the plaintiff was not by 
when the statements were made. Whilst the referee was 
probably in error on this point, the conclusion reached by 
him is the same as it would have been had he considered 
the testimony referred to and must be conceded to be 
sufficiently supported upon grounds independent of the 
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same. During all this time the plaintiff was cognizant of 
the fact that money was being paid into the treasury of 
the company by these people far beyond what was due by 
them upon, their original stock subscriptions, and that the 
company was issuing no obligations or evidences of 
indebtedness to them. He also knew that the money was 
being expended, upon orders signed by himself as presi- 
dent, for the pui'poses of the company, of nearly one-half 
of the stock of which he was the owner. He further knew 
that tlie persons who were paying in their money had been 
expressly granted the right to take stock in the treasury 
and that there was nothing else in sight as a possible 
consideration for their continued payments. It is hardly 
conceivable that ther^ should have been any doubt in his 
mind that they were paying for the stock which he had 
himself agreed they should have the privilege of taking, 
and which was the sole possession of the company capable 
of being transferred to them in exchange for their money. 
That he entertained no such doubt, but recognized the fact 
that by their payments defendants had become the owners 
of that stock is settled by his active participation in a 
transaction of October 13, 1900, when a loan of a certain 
amount had to be made for the company and it was agreed 
to raise that sum by each stockholder obligating himself 
to the extent of so and so many dollars upon every share 
held by him. In the calculation of the sum assessable on 
every share to make up the required total and in the 
apportionment of the amounts thus falling upon each 
stockholder the defendants were by all concerned, includ- 
ing the plaintiff, treated as owners not only of the stock 
originally subscribed by them, but also of the stock in the 
treasury. The share assumed by the plaintiff was figured 
upon this basis. He had the benefit of it. He could not 
help being aware of the fact and cannot escape from being 
held to all that is involved in it. In these circumstances 
it is futile to dispute, as between plaintiff and defendants, 
their ownership of the stock originally placed in the 
treasury, as long before purchased and fully paid for by 
them. Whether the certifcates subsequently issued to 
them for the stock were regularly or irregularly issued is 
of no consquence, and the plaintiff's objection to the 
referee's conclusion on that point, whether it be correct or 
incorrect, are for that reason not entitled to be sustained. 



406 BiRftY vs. QnAPBltT: Co. RT At. 

The plaintiff has brouht his case into equity and must be 
content to have it disposed of upon equitable principles. 
If these defendants had bought and paid for this stock 
and as between them and plaintiff: See Kendall vs* Klap- 
perthal Co., 202 Pa., 596, 611, were entitled to certificates 
of ownership, equity will regard them as the owners of it 
from the moment when they were so entitled. But the 
plaintiff says they could not, under the resolution of July 
7, 1899, become the owners of it except upon condition 
that the balance of $1500 due him be paid to him out of the 
proceeds. The referee was of opinion that by that resolu- 
tion the stock in the treasury was pledged to plaintiff for 
the payment of that sum. He subsequently modified that 
conclusion by saying that the proceeds of the sale of the 
stock were so pledged. It would serve no useful purpose 
to stop to determine which of these views or whether 
either of them is accurate. There clearly was no pledge 
of anything in the strict sense of the word. There was 
probably not even an equitable appropriation or assign- 
ment of anything, but at most only an agreem^it to pay 
out of a certain fund: See Geist's App., 104 Pa., 351, 355, 
Looking at the transaction and understanding the resolu- 
tion in the light of the surroundings and the subsequent 
acts of the parties, there was perhaps not even that. The 
agreement of April 20, 1899, which gave the plaintiff the 
right to a money payment of $6,000 designated no 
particular source of payment and therefore imposed no 
duty upon defendants individually to see that it should be 
so forthcoming. Doubtless it was expected that it would 
be available from the stock subscriptions and the earnings 
of the business. Doubtlei^s it very soon appeared that it 
would not. The action of July 7, 1899, acquiesced in by 
plaintiff, really appears as intended to be in relief of the 
company by postponing the payment of the $3500 balance 
until the stock held in the treasury should be realized on. 
Probably that is all that was meant by it. It provides for 
no preference of plaintiff's claim out of the fund thus to 
be raised, nor by any express terms sets the stock or its 
proceeds aside as a security for his payment. Neither 
apparently did ho at the time look to either as the 
appointed means of satisfaction. He took for $2,000 on 
acccount of the $3500 the note of the company endorsed 
and eventually paid by one of the defendants. He never 
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insisted upon liquidaticm of the balance out of the mon^rs 
paid in upon the stock until about the middle of 1900, i. e., 
long after it had been fully paid and the proceeds dis- 
bursed for the company's purposes upon orders signed by 
himself as president, and in the fall of that year 
recognized, as already noticed, the defendants' ownerohip 
of the stock. Surely, if he ever had any claim upon the 
stock or its proceeds, call that claim whatever you will, he 
must be considered to have relinquished it for the benefit 
of the common ^iterprise in which he was more largely 
interested than any one of the defendants, almost as 
largely as all of them together. The anticipated b^iefit 
to him, holding so gnat an interest in the concern, from 
the contributions of the defendants which kept it going 
and which might not have been forthcoming had there 
been any objection to their application to that purpose 
was a suflScient inducement for his so doing. His coimsel 
have urged that the situation is barren of certain elements 
necessary to estop him from asserting a claim upon the 
stock under the resolution of July 7, 1890. It is very true 
that estoppel, arising as it does by operation of law and 
not by the voluntary choice of the party estopped, is 
founded upon and involves fraud in intent or effect, 
deception and injury, and cannot exist where any of these 
elements is wanting: Com. vs. Moltz, 10 Pa., 527, 530-2; 
Patterson va. Lytic, 11 id. 53, 56; Ludlam's Est., 13 id. 188, 
192; Vanleer's App. 24 id. 225, 228; Sergeant's Ex'r vs. 
Ewing, 30 id. 75, 81-2; Hill vs. Epley, 31 id. 331, 334; 
Brubaker vs. Okeson, 36 id. 519, 522; Reel vs. Elder, 62 
id. 308, 317-8; Meason t;^. Kaine, 67 id. 126, 132; Smith vs. 
McNeal, 68 id. 167; Miller's App., 84 id. 391, 395; Bidwell 
vs. Pittsburgh, 85 id. 412, 417; Wright's App., 99 id. 425, 
432-3; Logan vs. Gardner, 136 id. 588, 600; Stewart t;^. 
Pamell 147 id. 523, 526. But they are not essential to a 
waiver, which is an intentional reiinquishraent of a right: 
Hoxie vs. Ins. Co., 32 Conn. 21, 40; Shaw vs. Spencer, 100 
Mass. 382, 395; Ins. Co. vs. Todd, 83 Pa. 272. 275—^ volun- 
tary surrender of it: Dawson vs. Shillock, 29 Minn. 189, 12 
N. W. Bep. 536, implying an election by the party to dis- 
pense with or forego something he might at his option 
have demanded or insisted upon: Warren vs. Crane, 50 
Mich. 300, 15 N. W. Rep. 465, per Cooler, J., and which 
may be attended with consequences creating an estoppel: 
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See Walters i;,^. AVolf, 2 Pa. Super Ct., 200. Now, when 
plaintiff with fall knowledge of what was going on post- 
I>oned his claim for paymont out of the money paid in 
u{K)n the stock in the treasury to the exigencies of the 
cor]X)rate business and recognized the defendants ' owner- 
ship of the stock for the purposes of apportionment among 
all of burdens to be borne by them equally in proportion 
to their resj)ective holdings, it must in common justice to 
him be understood that he meant to waive and did waive 
that claim, intending to look for the amount remaining 
due him to the still hoped-for earnings of the company 
when thoroughly equipped by the means contributed by 
defendants. Nor can the fact be disguised that by that 
waiver he brought about a situation in which it would be 
highly inequitable to permit him now to retract it or to 
occupy any position towards the company other than that 
which he voluntarily chose for himself, viz., that of a 
mere creditor for $1 500. It must not be overlooked that, 
in respect to this sum, he was and is the creditor of the 
company, not of these defendants. The promise to pay 
him out of the proceeds of the stock in the treasury was 
the promise of the company. The purchase money of the 
stock was payable by its purchasers to the company, not 
to the plaintiff. They were not, as individuals, bound to 
see to its application. They got their title to the stock 
subject to no trust or encumbrance in favor of plaintiff. 
It was was a matter between him and the company 
whether he should press his claim for payment out of the 
proceeds or waive it. If he chose to do the latter as to the 
company, it is difficult to see upon what theory he can hold 
the defendants individuallv to reimburse him. It is 
written that * 'neither at law nor in equity are stock- 
holders contributing to the capital of an incorporated 
company individuallv liable for the debts of the corpora- 
tion: '' Brinham vs. Coal Co., 47 Pa. 43, 49. 

After March 7, 1900, the company, having nothing 
more to sell, began to borrow money. It was furnished to 
a large extent by or upon the credit of these defendants. 
As frequently happens in unfortunate enterprises, dissen- 
sions multiplied and became aggravated. The hopless- 
ness of the undertaking growing more and more manifest 
suggested to certain of the defendants, some of them 
directors, others merey stockhoders, all of them creditors 
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of or endorsers for the company, the propriety of obtain- 
ing judgments and by executions thereon saving what 
could still be saved. Let it be granted that the suits 
brought against the company were set on foot by the 
defendants and that their intention was to close it out. 
Under the doctrine recognized in Brinham vs. Coal Co., 
supra, Mueller vs. Fire Clay Co., 183 Pa., 451, and similar 
cases, there can be no doubt about the right of stock- 
holders and directors in a corporation to sustain towards 
it the additional relation of creditors, and as such to 
pursue the usual remedies for the protection and recovery 
of their demands. To that extent there was nothing 
wrong in defendants' acts. But the referee has found, and 
the evidence abundantly shows, that the company was 
insolvent long before. For nearly a year experiments 
were continued, mainly at the expense of defendants, in an 
effort to fit its equipment to extraordinary requirements 
and to place the business upon a promising footing. The 
effort proved a failure, in some degree possibly through 
mistakes in the management, of which the plaintiff was 
part, but (as may be plainly gathered from the mass of 
testimony taken and reported relative to the operation of 
the mines, the diflSculties encountered and the slender 
results achieved) chiefly because the enterprise lacked 
from the beginning the essential condition of sucooss, viz., 
the existence of a sufficient supply of graphite in a form 
capable of being remuneratively worked. Lex non cogit 
ad vana seu inutilia. To keep the company and its 
operations going would have been to invite increased dis- 
aster. To characterize as unlawful a puriiose on the part 
of the defendants to bring the corporate business to a close 
by means of proceedings instituted to collect what was 
honestly owing, and to hold that because of such purpose 
those proceedings themselves are to be treated as unlaw- 
ful, would seem to be highly unreasonable. The object 
aimed at by them, to bring the corporate functions to an 
end, wind up the affairs of the company, liquidate its 
assets and apply them to the papnent of its debts was, 
indeed, the very thing desisrned and effectually brought 
about by the plaintiff himself in forcing it into the hands 
of a receiver: Treat vs. ns. Co., 199 Pa., 32fi. Tf it were 
made to appear with any sort of plausibility that the 
plaintiff through the steps taken by defendants suffered 
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actual injury or was placed at a substantial disadvantage, 
the case might perhaps be different. There is no such 
showing. On the contrary, it very clearly appears that a 
further pursuit of the business of the company would have 
been attended with further losses in which plainti^ 
would have been likely to share. 

But whatever their purpose, the defendants did not 
succeed in carrying it out. The plaintiff filed his bill and 
obtained the appointment of a receiver for the company, 
and by him its property was sold. It was bought in and is 
still held by one of the defendants for himself and others 
not including the plaintiff. Had the latter permitted the 
defendants to go on. obtain their judgments, issue their 
executions, sell the company out and buy at their own sale^ 
the doctrine that equity will look behind the artificial 
personality of a corporation and if need be ignore it and 
deal with the individuals who constitute the corporation: 
Kendall vs. Klapperthal Co., 202 Pa., 596, 607, would 
probably have made directly applicable the rule applied in 
Gibson vs. Winslow, 46 Pa., 380; Anltman's App., 98 id, 
505; DuPlaine's Elst., 185 id. 332, forbidding a joint owner 
of property to become its purchaser to the exclusion of his 
fellows at a sale brought about and controlled by lumself. 
But that rule cannot be applied here. The Court at the 
plaintiff's instance took the property out of the grasp of 
the defendants and transferred it to the custody of the 
law. It was sold by the person into whose hands and care 
the law had given it for that purpose. The defendants, at 
no time guilty of any fraud, imposition or concealment, 
purchased, not at a sale of theirs or controlled by them, 
but at the sale of the Court 's appointee upon the bill filed 
by plaintiff. To such a case the principle in Fisk vs. 
Sarber, 6 W. & S. 18 (as explained in Parshairs App., 65 
id. 224, 235), and the long line of cases following it, down 
to Lnsk 's App., 108 id. 152, seems to be clearly applicable, 
the right of creditors to combine to protect their interests 
by buying at an honest and fair sale being settled by Pa. 
IVansport Co.'s App., 101 id. 576. It follows that the 
purchasers hold the property free from any trust in favor 
of and any accountability to plaintiff. Apart from its 
bearing upon the disposition of the costs of this litigation, 
this question is of no practical significance since the 
defendants, protesting any inference of wrcmg-doing on 
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their part, declare their entire willingness to admit the 
plaintiff into proportionate 00-ownership of the property 
purchased at the receiver's sale upon his assuming the 
corresponding burdens, which is the most that he could 
demand. 

This suggests as the last subject to be adverted to, the 
disposition of the costs. The referee has recommended 
the imposition of one-third of them upon the fund in the 
hands of the receiver, one-third upon the plaintiff and one- 
third upon the defendants interested in the purchase of 
the property, the latter upon the view entertained by the 
ref ereee that they are to be regarded as having brought 
about the sale, that there was something legally wrong 
about their combining to purchase for themselves and 
that they should be treated as trustees ex maleficio for the 
plaintiff in respect to a proportionable share of the prop- 
erty acquired by them. As that view cannot be adopted, 
this part of his recommendation as to costs will have to 
be disapproved. The in position of one-third upon the 
fund in the hands of the receiver is justified by the referee 
on the ground that the proceeding instituted by paintiff 
was, under the circumstances, proper for the purpose of 
winding up the affairs of the insolvent company and in 
some degree beneficial to all concerned. It may be that 
the receiver, appointed in this very suit and in an import- 
ant sense: See 5 Thomps. Corp. Sec. 6949, representing 
and standing in the shoes of the company, is to be treated 
as substantially a party to this litigation and liable in 
respect «to the fund in his hands to a decree for costs made 
therein. At any rate no objection has been taken to such 
a decree on the specific ground of his not having been 
formally made a party to the bill, and it is not perhaps 
the business of the Court to suggest it: See Frickee vs. 
Quinn, 188 Pa., 474, 483. The recommendation of the 
referee in this particular beino:, on the grounds found by 
hiin, assented to, it appears unavoidable that the remain- 
ing two-thirds of the costs must fall upon plaintiff. The 
ordinary rule in ennitv is that the successful party is 
entitled to costs: Shedwick vs. Episc. Church, 160 Pa., 
57, 60, i. e., that the unsuccessful party is to pay them. 
There is peculiar reason for imposing the jsrreater part of 
the costs upon tb^ plaintiff in this case when it is con- 
sidered that by far the greater part of the testimony 
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taken was upon the futile and inconclnsiye allegations of 
the bill already comm^it^ upon, which, besides, utterly 
failed of being sustained. Bobbins vs. Coal Co., 196 Pa., 
901, 307, is authority for holding that a party should bear 
a proportion of the costs equal to the proportion of the 
exp^ise thus occasioned by him. 

The conclusion is (I) that plaintiff's exceptions to 
the referee's findings of fact are to be dismissed because, 
in so far as they relate to material matters depending 
upon the evidence they are not shown .by a view of the 
same to be wdi founded, and in so far as they relate to 
matters not material or not depending upon proof by 
testimony they are incapable of effecting the result or 
untenable under the pleadings; (2) that the plaintiff's 
exceptions to the referee's conclusion of law are to be 
dismissed for like reasons; (3) that defendant's excep- 
tions to the referee's findings of fact are to be dismissed 
on the same grounds, mutatis mutandis; (4) that the 
deffOddants' exceptions to the conclusions of the referee 
declaring the existence of any trust or Accountability on 
the part of defendants or any of them in favor of plaintiff 
in resjiect to the property purchased at the receiver's sale 
nnd declaring their liability for part of the costs of this 
litigation, are to be sustained; and (5) that the decree 
recommended by the referee is to be modified accordingly. 

Oonnsel may prepare and submit the proper decree 
in oonformity with the foregoing opinion, sec. reg. 



Shokmakhr vs. RocKRn. 

Practice — Trespass — Demurrer. 

The principal mson wbja time ifaottld bt laid in a ttatement it to show tlint 
the wrong was committed in the atatntory period. Whete, thertfoie, only the year 
in which the wronf wm alleged to have been eommitted it given , and the entiie year 
was within the atamtory period and the tieapua ia laid whh a continnendo, the ftale- 
ment ia not «lemnrrerable. 

Where a trespaaa to ml eetate ia alleged to have .leen cemmitted, the tenant in 
p oa ieaa ion haa a right of action and it ia not neoaeaery th«t every peraon whd hat an 
interett 'n the property affected be made a party. 

In the Court of Common Pleas of Lehigh County* 
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Benjamin Shoemaker vs. Polly Bockel and Menno Bockel, 
her husband. No. 4 April Term, 1906. Trespass* 
Demurrer to statement. Demurrer dismissed. 

E. J. Lichtenwalner for Plaintiff. 

James L. .Schaadt and Levi Smoyer for Defendants. 

Trexler, P. J., April 2, 1906. Two grounds are laid 
by the defendants to sustain the demurrer. 

Firsty That no day or date of the year 1905 is stat^ 
upon which the plaintiff alleges the defendants commit- 
ted the wrongs specified by him in his statement 

Second, That the plaintiff does not state who is 
entitled to the reversion after the expiration of his life 
tenancy and does not include the reversioners by name as 
plaintiffs. 

This is an action of trespass, the gist of the action 
being the interruption of the use of a private road. 

The time is laid in the following language: ^'That on 
or about the day of 1905, and before and 

since that date and up to the time of the bringing of this 
suit,'* the wrong was done. 

The principal reason why a time should be laid is, 
that the statement should show that the wrong com- 
mitted was done within the statutory period. 

The language employed in the statement is, in my 
mind, sufficiently definite to show this fact. The trespass 
is laid with what may be called a continuando. 

The second objection to the statement — That the 
plaintiff does not show who is the reversioner — is without 
merit. The life tenant is the person in possession and is 
therefore the one that should bring the action of trespass. 

My attention has been called to no case which 
decides that all the parties having an interest in the 
matter must unite in an action of trespass. The one who 
has the present right of possession may properly main- 
tain the action. 

Now, April 2nd, 1906, the demurrer is dismissed. 
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AGT8 OF ASSEMBLY CONSTRUBD. 

1724, March 20. Freeholders Exemption from Arrest, 8. 
1786, March 2e. Ejectment LdmiUtlon, 887. 
L810, March 20. Service of Summons by Constable, 9, 809. 
1815, March 18. Divorce, 153, 283. 
1886, June 18. VacaUng PubUc Road, 52. 
1840, April 16. Qualifications of Jurors, 277. 
1842, July 12. Short Summons. Bond, 188. 
1846, AprU 21. Auditing County Officers' Accounts, 216. 
185G, April 22. Ejectment, Limitation, 387. 
18C0, March 31. Criminal Law, 77. 
1867, April 9. Eminent Domain. School Board, 281. 
1867, April 13. Desertion, 178. 
18C8, March 2. Payment of Costs on Appeal, 106. 
1 1873, March 7. Local Recording Act, 240. 

1874, April 29, Water Companies, 279. 
1876, March 18. Recording Act, 240. 

1875, March 80. Change of Venue, 262, 277. 

1876, April 17. Summary Conviction, 128. 
1878, May 3. Recording Act, 240. 

1888, June 20. Computation of Time, 257. 

1886, June 24, Payment of Costs on Appeal, 106. 

1887, May 6, Discharge of Insolvent Convict, 71. 
1887, May 7. Corporation Bonds, 84. 

1889, May 10. Partnership Association, 286. 
1889, May 16. Water Companies, 279. 

.891, June 8. Taxation, 80. 
' 1893, May 18. Medical Board, 311. 
1893, May 26. Water Companies, 279. 
1893, June 6. Consolidation of Boroughs, 157. 
1895, June 3. Rebuilding Bridges by State, 23. 
1895, June 28. Tax on Insurance Companies. Cities, 880. 
1897, May 25. Adulteration of Drugs, 218. 
1897, May 26. Sheriff's Interpleader, 60, 63. 
1897, June 4. Boroughs, 121. 
1897, July 14. Appeal from Justice, 12, 14. 
' 1899, April 11. School Board as Board of Health, 188. 
1899, May 2. Transient Merchants, 373. 
1901, February 9. Corporation Bonds, 84. 
1901, March 25. Commercial Fertilizer, 361. 
1901, May 11. Auditing County Officers' Accounts, 215. 
1901, June 4. Mechanics' Lien, 211. 
1901, June 4. Insolvency, 44, 45. 
1901, June 4. Building and Loan Associations, 269. 
1901, June 4. Municipal Claims, 331. 
1901, June 9. Liquor Law, 123. 
1901, June 14. Hawkers and Peddlers, 371. 
1901, June 20. Registration of Labels, etc., 65. 
1901, July 9. Service of Summons, 9, 186, 189. 
1901, July 10. Inheritance by Illegitimates, 258. 
1901, July 11. Sheriff's Fees, 207. 
1901, July 11. Compulsory Education, 37. 



416 INDEX. 



1903, March 13. Desertion, 178. 

1903, March 26. Affidaylt for Appeal, 228. 

1903, April 27. Fish Law, 806, 808. 

1906, April 22. Summanr ConvicUoiia. Appeal. 298. 

ADULTBRATION OF DRUGS. 

1. As to the duty of the State Pharmaeeatical Wiaminlng Board 
where it U suspected dealers are selliiMl inferior preparations of 
standard formulae^ 218. 

BOARD OF HEALTH. 

1. Duty of a Bioard of Health to fomisli sobaistaBoe to tmnatea 
of a quarantined houses 168. 

BRIDGES. 

1. Duty of the state to rebtdld bridgea destroyed by flood, lire or 
other casualty, 28. 

BUILDING AND LOAN ASSOCIATIONS. 

1. Under what circumstances premiums may be charged, 269. 

BURYING GROUND. 

1. Right of Court to regulate the sale of an abandoned burying 
ground, 394. 

COMMON SCHOOLS. 

1. The method by which a School Board should resolTS Itself 
into a Board of Health and Its duties, 188. 

2. Proceedings by Scho(d Board lor tha condwunetloii of land 
for the erection of a school house. 

CONSTRUCTION OF STATUTE. 

1. While penal statutes must be strictly eonstmed aets tmposing 
pecuniary penalties are ordinarily constraed less strictly than aets 
imposing severer penalties but even strict eonetmelten mast be 
reasonable construction, 65. 

2. The practical construction placed upon a statute by the 
governmental offleers is of great weight with the Courts, 66. 

CONTRACT. 

1. Money which is paid over to be used fOr InHuencing leghdatioa 
cannot be recovered back if the bill to be passed by the Legidatore 
fail of its passage. Such a contract is against public pcrficy. 220. 

2. A note signed by husband and wife is prima fticie valid, 226. 

3. Plant to be erected to the satisfaction ci the owner, 288. 

4. Where a contract has been executed and a corporation has 
had the benefit, the corporation cannot avail itself of the doctrine 
of ultra viree, 314. 

CORPORATIONS. 

1. Fraud cannot be imputed to managers of corporations acting 
within their powers, 84, 400. 

2. The right of bondholders to receipt as purc h a s ers, 84. 

3. Restriction upon the right to issue corporation bonds, 84. 

4. Fraud as a defense cannot be inquired into collaterally, 314, 
400. 

6. Where a contract has been executed and a corporatloii baa 
had the benefit, the corporation cannot avail itself of the doctrine 
of ultra vires, 314. 

6. Directors may purchase at receiver's sale, 400. 

CRIMINAL LAW. SEE PRACTICE, Q. S. 

1. Wife of paramour as prosecutrix, 20. 

2. Illegal sale of liquor made by employee, 34. 

3. Violation of compulsory education act, 87. 

4. An indictment may be amended by changing the name d the 
defendant from Scharp to Schaup, 77. 
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6. In a charge of statutory rape, the jury may consider the 
appearance of the defendant in ascertaining whether the defend- 
ant is of the age of sixteen years or upwards, 77. 

6. Articles and money found on a convict will not be turned oyer 
to the prosecutor where there is no proof that the money or 
articles were stolen from him or that the articles were purchased 
with the money stolen from him, 136. 
; 7. If school directors are not sworn as such, they cannot escape 

criminal liability because of such negligence, 294. 

8. Act of May 18, 1893, P. L. 94, providing for a medical council 
etc., is constitutional, 311. 

9. The mere fact that defendant obtained a certificate from the 
prothonotary will not protect him from the penalties of the Act of 
May 18, 1893, P. L. 94, 311. 

BAMAGES. 

1. Damages cannot be recovered for the loss of the bargain 
under a parol contract to sell real estate, 199. 

2. Measure of damages where payment is provided for in money 
or goods, 238. 

3. Measure of damages of farm land where part is taken by 
railroad under power of eminent domain, 233. 

4. Damages in a slander suit should vindicate character of 
plaintift and not materially injure estate of defendant, 349. 

6. In determining amount of damage to mill property by 
decrease of its water power, defendant can prove that steam or 
other power can be connected and used jointly with the remainder 
of the water power, 8S7, 

OeCBDBNT'S BSTATR 

1. Where a husband renders services to a decedent in considera- 
tion of a legacy which he receives, the wife cannot maintain a 
separate claim for assistance given the husband in the rendering 
of the service to decedent, 844. 

2. Duty of Register of Wills to Issue letters to the nominee of 
the person having the right to administer, 379. 

IMKBRTION. 

1. Where a wlf^ makes a bona fide demand for her conjugal 
rights, which the husband refuses, neither a prior agreement to 
live apart nor a plea of autre foits acquit Is a sufficient answer to 
a new complaint The Act of April 13, 1867, P. L. 78, is not super- 
seded by that of March 13. 1903, P. L. 26, 178. 

DIVORCB. 

1. A divorce will not be granted where the evidence, aside from 
the testimony oi the paramour, would not warrant a decree, 5G. 

2. . Under the rules of Ck>urt it is too late to ask for an issue at 
a hearing before the *>y^wHTM»r where the aaawer filed did not 
contain a demand, 73. 

3. If, during the hearing, testimony may make an Issue desir- 
able, application must be made to the Court at the earliest possible 
moment, 73. 

4. As to what must appear on the record before the Master can 
take testimony where a rule of Court provides for posting of notice 
to the respondent in the prothonotary's office, 79. 

6. Where a wife leaves her husband under circumstances which 
did not warrant her doing so, a decree in divorce will be refused 
even where he has not been heard from for over two years. 112. 

6. A divorce will not be granted where the only evidence is the 
uncorroborated confession of the respondent that she has been 
guilty of adultery, 114. 
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7. Not every leaving la a desertion but it must appear that the 
desertion wae willful and malicious, 133. 

8. A libel in divorce can be amended by leave of Court after 
answer filed, although a new ground for divorce be alleged, 153. 

9. A marriage between a divorced person and the paramour is 
void, 283. 

BSJECTMBNT. 

1. Requisites of abstract of title, 15. 

2. Adverse possession as against railroad company, 15. 

3. Where a marriage between two persons is void, ejectment 
will lie for land belonging to one of the parties in possession of 
the other, 283. 

4. Time in which suit must be brought, 387. 

ELECTIONS. 

1. An agreement regulating the method of making nomination 
for Congress by the representatives ol a political paity from two 
counties forming a congressional district is not void as against 
public policy and cannot be abrogated by the representatives of 
one county without the assent of the other, 118. 

EMINENT DOMAIN. 

1. Proceedings by School Board for the condemnation of land 
for the erection of a school house, 231. 

2. Witnesses testifying to one item of damage, 865. 

3. Consideration of probable returns from the investment in 
the land affected by the taking, on the question of damages, 357. 

EQUITY. 

1. No exception to the manner of advertising will lie where a 
property is sold by bill In equity and the sale is advertised |Uij * 
directed by the decree, 84. 

2. A bill in equity will not lie for the quieting of a title by the 
construing of a will by the Court, 96. 

3. One who has hypothicated his assets for debts of a partner- 
ship association is entitled to equitable relief, 236. 

4. Equity can require forged deeds to be cancelled, 300. 

EVIDENCE. I j' 

1. Wife of paramour as prosecutrix and witness, 20. 

2. Divorce refused where evidence, aside from the testimony of 
the paramour, would not warrant a decree, 66. 

3. On a charge of statutory rape, the Jury may consider the 
appearance of the defendant in ascertaining whether the defendant 
is of the age of sixteen years or upwards, 77. • 

4. When party will not be allowed to contradict his own witness,' 
146. 

5. A receipt in full cannot be set aside except for weighty 
reasons, 145. 

6. Upon appeal to Court by a county officer from the auditor's 
report, the officer is required to show that all credits claimed are 
covered by the act, 215. 

7. Qualifications of witnesses In land damage cases, 834. 

8. Where witnesses are waiting for a train and give attention 
to it by listening for it and then state certain signals were not 
given, such testimony is more than mere negative testimony, S39. 

9. As to when expert testimony will be considered necessary, 
845. 

10. Witness testlfjing to one Item of damages, 367. 

11. Consideration of probable returns from the investment In 

the land affected by the taking on the question of damages, 857. 

FEES. 

1. Fee for the service of a subpoena, 207. 
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2. Party to a suit not entitled to witnees feees nor one who has 
a case tried the same week, 207. 
8. Expert witness only entitled to regular witness fee, 288. 

FERTILIZEIRS. 

1. Procedure under the law regulating commercial fertilisers, 
861. 

FISH LAWS. 

1. A license to operate a fish basket is a personal privilege, 306. 

2. Requisites of a lawful fish basket, 308. 

HAWKSRS AND PBDDLBR8. 

1. Act of June 14, 1901, P. L. 563, held partly unconstitutional, 
371. 

HUSBAND AND WIFE. 

1. A married woman cannot convey her property without her 
husband's consent but can make any contract necessary to sell» 193. 

2. The refusal of a husband to join in a deed of his wife's 
property where she has signed an agreement of sale, is no 
evidence of fraud, 199. 

8. A note signed by husband and wife is prima facie valid and 
if the wife wishes to be relieved the burden is <m her, 226. 

INSOLVENCY. 

1. Conflict between national bankrupt act and state insolvent 
. act, 44, 45. 

\ The Act of May 6, 1887, P. L. 86, only applies to such as would 
be entitled to the benefit of the insolvent law, 71. 

3. The defendant in a breach of promise suit need not be 
imprisoned for sixty days before applying for the benefit of the 
insolvent laws, unless the promise was obtained by him through 
fraud or deceit, 82. 

IMBURANCB. 

1. To what extent non-occupancy may avoid a policy of fire 
Insurance, 1. 

2. Waiver by secretary of company of a condition in the policy, 
1. 

3. Construction of a provision in a policy of fire insurance that 
the policy shall be void if additional insurance is taken out unless 
permission is endorsed upon the policy, 57. 

4. Construction of clause is an accident insurance policy which, 
requires that notice of accident shall be sent to an officer of the " 
company, 185. 

INTERPLEADER. 

1. In order to secure an issue the claimant should make out a 
prima fccie case, CO. 

2. Where goods are in possession of husband and wife, the 
prima facie presumption is that the possession is that of the 
husband, 60. 

3. Where an interpleader is asked for by the Sheriff, the Court 
should grant a hearing before making the rule absolute, 63. 

4. Even though Sheriff had no right to require bond given, it 
may be enforced where the obligors have benefitted by it, 347. 

INTESTATES. 

1. Capacity of illegitimate to inherit, 258. 
JURISDICTION. 

1. The Court of Quarter Sessions has no jurisdiction over a 
corporation in the hands of receivers appointed by the United 
States Courts, 18. 
JUSTICE OF THE PEACE. SEE PRACTICE. 
1. Service of summcms, 9. 
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2. Entering Judgment for certain smn with intereet from a 
certain date, 9. 

8. It ia not the duty of the Jnatloe of the Peace to rcQulre the 
affidavit specifled by Act of July 14, 1897, 14. 

4. The local Act of March 2, 1868. la not repealed by the general 
Act of June 24, 1885, and all coeta must be paid on an appeal fh>m 
an alderman or Justice of the peace, 106. 

6. A transcript may be amended to conform to the docket, 130. 

6. Proceedings reversed where record shows a return of the 
summons within Ave days of Its issuing, 186. 

7. Where a short summons is Issued without the bond regulred 
by Act of July 12, 1842, Sec. 26, P. L. 246, proceedings will be 
reversed, 188. 

8. The Act of July 9, 1901, P. L. 616, applies to aenrice of Bum« 
mens before Justice of the Peace and where act la not compiled 
with, proceedings will be set aalde, 189. 

9. Five full days must Intervene between Issue and return of 
aummons from which the days of lasue and return must be 
excluded, 257; contra, 809. 

10. When defendant arranges with plaintiff for time of hearing 
he is estopped from taking advantage of Irregularity In service, 269. 

UBSL. 

1. As to what are defences on a charge of criminal libel, 244. 

2. It is libel to send libellous matter by mall or mesaenger to 
another person, even if he be the subject of the libel, 228. 

UQUOR LAW. 

1. It is unlawful for a brewer to sell his product at any other 
place than the one licensed. A delivery by a brewer to his agent 
in another part of the county and a sale by the agent from that 
place is unlawful, 123. 

2. A brewer has the right to bottle his own beer and dispose of i 
it from the brewery, 323. 

3. Right of brewer to enlarge plant, 328. 

MANDAMUS. 

1. The legality of the consolidation of two boroughs cannot be 
Inquired into collaterally and a mandamus will not lie to cmnpel 
county commlBsicHiers to print election ballots on the thtory that a 
consolidation which actually occurred was Illegal, 167. 

MBCHANICS' LIENS. 

1. Destruction of building affecting right to file, 4. 

2. A verbal notice of the filing of a mechanics' lien Is not a 
compliance with the act, 187. 

3. Third party must ask leave to intervene, 211. 

4. When claimant not in default for not filing of a copy of speci- 
flcations and contract, 211. 

6. Rule as to amendments, 211. 

MORTGAGE. 

1. Misdescription in mortgage in giving wrong name of town- 
Bhip not fatal, 240. 

2. Local recording act supplied by general acta, 240. 
8. What sufficiently shown by Index, 240. 

MUNICIPAL LIENS. 

1. A municipal claim which has been assigned by the municipal- 
ity may be signed by the attorney of the uae plaintiff, 881. 

2. The claim does not need to set forth the notice whiidi waa 
given to the defendant of intention to file a lien, 821. 

3. The claim does not need to contain a copy of the ordinance 
authorizing the Improvement, 331. 
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MUNICIPALITIES. 

1. A burgess has no discretionary power to accept or refuse a 
license fee for a purpose for which an ordinance provides, 204. 

2. Township cannot compel water comi>any to furnish free water 
and fire plugs, 279. 

3. In making regulations for a water company a township can 
not impose conditions which have no connection with the safety of 
the highways, 279. 

4. When the right to occupy streets is given by the Legislature, 
a municipality can only impose such terms as are given it by its 
police power, 279. 

6. A municipality is not responsible for damages caused by 
increased flow of waters due to increase of buildings and street 
: Improvements alone, 304. 

6. Sec. 8 of Art 16 of the Constitution relating to compensation 
to be made to owners for property taken, injured or destroyed by 
municipal and other corporations, does not apply ot townships, 305. 

7. A borough has the right to tax transient merchants, 873. 

8. Right of city to maintain a firemen's relief fund, 880. 
NBaLIOBNCE. 

1. Negligent blasting producing shock or fright when not giving 
right of action, 142. 

2. The mere occurrence of an injury to a minor does not raise 
a presumption of negligence, 190. 

3. What instructions to a minor necessary, 190. 

4. A plaintiff trespassing on a railroad track assumes the risks 
of the damages which are likely to occur, 326. i 

PARTNERSHIP ASSOCIATION. 

1. Method of winding up the alfairs of an insolvent partnership 
association, 235. 

FBACnCE C. P. 

1. Court will abate capias and award costs to a freeholder with 
unincumbered real estate, 6. 

2. Allowance of aflldavlt required to appeal from Justice of the 
Peace nunc pro tunc, 12. 

X 3. Affidavit required by Act of July 14, 1897, must precede filing 

of transcript, 14. 

4. Trover and conversion will not He for money erroneously 
^ credited to a dei>08itor by a bank and checked out by him, 46. 

5. The local Act of March 2, 1868, is not repealed by the general 
Act of June 24, 1885, and all costs must be paid on an appeal from 
an Alderman or Justice of the Peace, 105. 

6. As to sufficiency of affidavit of defense, 107. 

7. A delay of over eight years in moving to strike off a judg- 
V ment is sufficient to charge the defendant with laches, 130. 

8. After a trial on the merits, it is too late to take advantage 
• of the fact that the defendants, not being joint tort feasors, were 

Improperly Joined, 134. f 

9. Where, on execution, the defendant had ample notice and 
stood by and allowed his property to be condemned and costs in- 
curred, he cannot claim the exemption, 184. 

10. Where a contract is Joint, all the covenantors must Join. * 
The Court can amend the record by adding the name of a missing 
covenantor, 193. 

11. It is not fatal that one person stands on a record as a 
plaintiff and defendant, 193. 

( 12. When Court may allow appeal nunc pro tunc, 221. 

i 13. Where there is evidence to sustain a verdict, it will not be 

disturbed, 222. 
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14. Facts held to be sufficient to rebut the presumption of pay 
ment, 223. 

16. Unless the affidaylt required by the Act of BCarch 26» 1903, 
Is furnished, the Court cannot allow an appeal from a Justice, 228. 

16. Interest of Judge as taxpayer too remote for oauae for 
change of venue, 262. 

17. Where application is made for change of v^ue, it Is not 
mandatory upon the Court to grant It, 262. 

18. Upon application for change of venue on the ground of local 
prejudice, this fact must be found by the Judge, 277. 

19. The fact that a large number of taxpayers are Interested In 
a suit, does not prove that local prejudice exists, 277. 

20. As to exceptions to confirmation of Sheriff's sale, 290. 

21. Under rule of Court a motion for a new trial must be made 
within five days of the verdict and in any event before final 
adjournment of Court, 827. 

22. Where plaintiff makes out a clear case, it matters not that 
the testimony on the part of the defendant is strong, the issue is 
for the Jury, not for the Court, 339. 

23. After three years and six months Court will refuse 'to open' 
Judgment entered by default, 360. 

24. As to after discovered testimony on motion for new trial, 
866. 

26. Where the statement gives only the year in which the tres- 
pass was committed and the whole year is within the statutory 
period, the statement is not demurrable, 412. 

PRACTICE, Q. S. 8BB CRIMINAL LAW. 

1. The Act of May 6, 1887, P. L. 86, only applies to such tm' 
would be entitled to the benefits of the Insolvent law, 71. 

2. Proceedings will not be quashed on motion made before in- 
dictment found because the affiant made his affidavit ''upon Infosm- ' 
atlon received," 116. 

3. Where a recognizance in a fornication and bastardy case was 
forfeited on account of the Inadvertent absence of the defendant, 
the Court will decide the matter on the basis of a compromise, 182. 

4. An application to strike off a forfeited recognisance is 
entirely a matter of grace, 226. 

6. In order to secure a new trial the verdict must be inherently 
wrong, 227. 

6. Omission of word '*toreman" on indictment is amenda)>le« 294. 

7. Manner of swearing In foreman of Grand Jury, 294. 

8. Right of Court to express opllon as to guilt of defendant, 811. 

9. Where there is doubt as to a liquor licensee's rights the 
question should be raised by a prosecuticm and not by a petition 
to revoke the license, 324. 

10. An indictment which charges an offense substantially in the 
words of the statute, is good, 828. 

rUBLIC OFFICERS. 

1. As to the responsibility of public officers in exercising their 
powers, 361. 

BBQIBTRATION OF TRADB-MARKS, BTO. 

1. In a suit for the penalty under Act of June 20, 1901, it is 
immaterial that the article had been patented and the patent bad 
expired, 66. 

2. Where there is no doubt that the trade name used by de^d- 
ants was "calculated or liable to deceive" it is not error tor the 
Court to direct a verdict for plaintiff, 66. 

3. As to what may be registered, 66. 
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ROADS. 

1. Where a road has been laid out and partly opened .petition to 
vacate need not be signed bj majority of original petitioners, 52. 

2. Where the act provides a road may be vacated whatever it 
shall become useless, inconvenient or burdensome, the three 
elements need not be present, 62. 

3. An insane asylum may be the terminus oC a public road, 52. 
8LANDBR. 

1. Measure of damages in a slander suit, 849. 
STOCK BROKER. 

1. Stock broker may mer^y act as agent through which tran- 
actions are effected without personal liability, 289. 
SUMMARY CONVIOTION. 

1. Where a defendant is convicted before the Masror of a city 
of the third class of disorderly conduct under an ordinance of 
the city, the appeal lies to the Quarter Sessions and not to the 
Common Pleas and the time limit fixed for appeals in cases of sum- 
mary conviction, namely, five days, applies, 128. 

2. Act of Ai^l 22, 1906, giving to defendants in cases of sum- 
mary conviction the right to i^^peal upon entering bond is unccmsti- 
tutional, 298. 

TAXATION. 

1. A mortgage htid as indemnity is not the subject of taxation 
until default is made, 80. 
TROVER AND CONVERSION. 

1. Trover and conversion will not lie for money erroneously 
credited to a depositor by a bank and checked out by him, 46. 
WILLS. 

1. Words held to create a spendthrift trust, 136. 

2. Words held to create a continuing trust, 149. 

3. What will amount to undue influence in the making of a will, 
171. 

4. What held not to be a marketable title, 866. 
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